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PRESIDENT'S 
MESSAGE 

Defending a sexual offence case is 
undoubtedly harder than ever 
before, given the ever-changing ter-
rain of rules and precedent that gov-

erns this specialized area of practice 
and the seismic shift in the scales of 
justice that now weigh heavily 
against an accused person in the 
#metoo era. 

Evidence that is permissible and 
routinely presented in defending 
other types of criminal cases may 
now be completely barred in a sexu-
al offence trial by new laws govern-
ing its admissibility. A rigorous set of 
procedures and applications are 
often required to introduce other-
wise relevant texts and records nec-
essary to establish a client’s inno-
cence and the law surrounding the 
presentation of this evidence contin-
ues to rapidly evolve. 

Coupled with these evidentiary 
challenges is the reality that the 
stakes have never been higher for 
someone accused of a sexual crime. 
The prospect of a significant jail sen-
tence, collection of DNA, compliance 
with the Sex Offender Registry and 
the stigma that goes along with 
being charged with a sexual offence 
looms large in almost every case. 
Defence counsel must also contend 
with an uneven playing field featur-

ing both crown counsel and com-
plainant’s counsel on the opposing 
side of the courtroom. 

This important edition of For the 
Defence aims to equip counsel with 
many of the indispensable tools they 
need to properly defend a modern 
sexual assault trial. It features arti-
cles on bringing a records applica-
tion in the wake of the Supreme 
Court’s ruling in R v. J.J., how to 
properly explore prior sexual history 
evidence, addressing issues sur-
rounding consent, capacity, and mis-
taken belief in consent among other 
topics and is essential reading for 
any defence counsel determined to 
conduct an error-free trial. 

Our organization will continue to 
look for ways to help educate practi-
tioners on the complex landscape of 
this subject including a joint confer-
ence with our Crown colleagues at 
the Ministry of the Attorney General 
in January 2023.
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I am excited to have taken on the 
role of co-editor of For the Defence 
Magazine, alongside the lovely Neha 
Chugh. We are working hard together 
to bring you informative and exciting 
editions of the magazine to help you 
stay up to date on the ever changing 
and evolving legal issues. 

The focus of this issue is sexual 
assault defence work. This area of the 
law has seen extensive change over 
the course of several years and on a 
number of different fronts. Defending 
a sexual assault case today is not what 
it was even five years ago. Not only 
has the law changed but so has proce-
dure and along with this trial tactics. 
Counsel need to know their client’s 
case and to carefully identify the 
issues at play early on in the retainer. 
Decisions about whether motions will 
be brought for the production of 
records or the admission of defence 
records need to be made well in 
advance of setting trial dates. Given 
the new requirement that the defence 
make disclosure to the Crown and to 
the complainant of records in their 
possession (including their relevance 
to the issues at trial) which can later 
be relied upon by the Crown to pros-
ecute the client, makes for tough 
strategic decision making. 
Consideration of whether to advance 
prior sexual activity (s. 276) evidence 
at trial has to be thought of from the 
outset. A sexual assault case is not 
one that can be picked up a few 
weeks before trial and effectively pre-
pared. Oh and on top of all of these 

changes, parliament saw fit to take 
away the client’s right to a preliminary 
hearing. 

With this issue, I wanted to bring to 
our Members articles that would not 
only educate young lawyers but also 
prove to be a useful update for our 
more senior counsel. The articles 
cover a variety of hot topics. 

Lindsay Board and Andrew Bigioni 
have teamed up in the first article of 
this issue to discuss the Supreme 
Court’s decision in J.J. released in 
June of this year declaring Bill C-51 
constitutional. They unpack the deci-
sion for us and discuss the what, 
where, and when of defence records 
applications. For those of us doing 
sexual assault defence work, we know 
that having a good relationship with 
counsel for the complainant is key. 
The next article is brought to you by 
Dawne Way, a well known and trust-
ed counsel who represents com-
plainants on s. 278 and s. 276 applica-
tions. I invite you to read her article 
carefully for a perspective of the legis-
lation coming to you from com-
plainant’s counsel. 

Next, a very important read regard-
ing the defence of honest but mistak-
en belief in consent after the Supreme 
Court’s decision in Barton brought to 
us by co-authors Jeffrey Manishen and 
Jessyca Greenwood. Another key area 
of sexual assault defence involves the 
admissibility of prior sexual activity of 
a complainant. Anne Marie McElroy 
provides us with an update on the law 
surrounding these s. 276 applications. 

And if that was not enough, changes 
in the law to capacity to consent are 
brought to light in an article penned 
by Alannah Marrazzah-Radeschi. 

Last but certainly not least, Jeff 
Rybak and Christine Mainville have 
teamed up to address an incredibly 
important but often overlooked issue 
of s. 161 orders. This article is a must 
read for all members and highlights 
the devastating consequences that 
await our clients if we do not fight 
against these life altering court orders. 

I wish you all happy reading. I hope 
you find this issue a fascinating read 
from cover to cover. I am proud of 
this first issue that I have had a 
chance to work on and hope that it 
proves a useful tool for you. 

 
Margaret Bojanowska
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Introduction 
The Bill C-51 amendments were 

enacted in late 2018 and introduced 
three significant changes to the evi-
dentiary regime in sexual offence 
cases. First, if the defence has some-
thing in its possession that meets the 
definition of a “record” under s. 
278.1 of the Criminal Code, the evi-
dence is presumptively inadmissible, 
and an application is required.1 The 
application proceeds in two stages in 
the same manner as a s. 276 applica-
tion. Second, the complainant can 
“appear and make submissions” at 
that application hearing and has a 
right to counsel.2 Finally, com-
plainants may also “appear and 
make submissions” at s. 276 applica-
tion hearings and have a right to 
counsel.3 

Courts across the country were 
divided on the constitutionality of this 
new regime. When judges held that 

Bill C-51 is  
Constitutional –  

What Now? 
by Lindsay Board & Andrew Bigioni 

Photos courtesy Nick Wong Photos Inc.
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the amendments were constitutional, 
many took a “halfway” approach and 
interpreted the amendments as allow-
ing a mid-trial application as a way of 
saving the legislation. Similarly, some 
judges held that large swaths of evi-
dence—such as electronic communi-
cations—did not engage the records 
regime, which also saved its constitu-
tionality. These preliminary issues 
were often litigated by way of a 
“motion for directions” procedure 
where the parties would seek pre-trial 
guidance. 

In early July 2022, in R. v. J.J., the 
Supreme Court held that the Bill C-51 
amendments are constitutional. In 
doing so, the Court had to grapple 
with many interpretive points that had 
plagued lower courts since the 
amendments were enacted. 
Unfortunately, the majority’s reasons 
leave many questions unresolved. 
This article will explain the state of 
the law after J.J. with particular 
emphasis on the remaining uncertain-
ties, and offer suggestions for defence 
counsel defending sexual offence 
cases in this new landscape. 

The definition of “record” 
Whether defence evidence meets 

the definition of a “record” under s. 
278.1 has been the million-dollar 
question since the amendments came 
into force. Not surprisingly, the 
Supreme Court spent a significant por-
tion of its ruling interpreting the term. 
Whether something is a “record” is a 
critical threshold determination in a 
sexual offence case. If the defence has 
a “record”, this evidence is presump-
tively inadmissible absent an applica-
tion, which risks disclosing the evi-
dence and its relevance to both the 
Crown and the complainant. 

There are two main categories of 
records under s. 278.1: enumerated 
and non-enumerated records. 
Records in the enumerated category 
are those specifically listed in s. 
278.1: “medical, psychiatric, thera-
peutic, counselling, education, 
employment, child welfare, adoption 
and social services records, personal 
journals and diaries”. The Supreme 
Court was clear that an application is 
required for enumerated records 
regardless of the content.4 In other 
words, even if the record is no longer 
“private” in the colloquial sense—e.g. 
because the complainant has dis-
closed it to other people, or shared it 
publicly on social media—an applica-
tion is required. 

Non-enumerated records are more 
complicated and include anything in 
which the complainant has a subjec-
tive expectation of privacy. However, 
that expectation of privacy must be 
objectively reasonable in the circum-
stances and encompass legally recog-
nized privacy interests.5 For these 
records, the trial judge must review 
both the content and the context of 
the evidence to determine whether 
the records regime is engaged. 

In reviewing the content, the Court 
emphasized that the records regime 
will only be engaged where the evi-
dence is of “an intimate and highly 
personal nature that is integral to the 
complainant’s overall physical, psy-
chological or emotional well-being”.6 

The “intrusion on informational priva-
cy must “transcen[d] personal incon-
venience by reason of the highly sen-
sitive nature of the information that 
might be revealed”.7 The regime is not 
intended to catch mundane informa-
tion, “even if such information is com-
municated privately”, and “mere dis-
comfort associated with lesser intru-
sions of privacy will generally be tol-
erated”.8 

In reviewing the context, the court 
must consider three factors: why the 
complainant shared the information, 
the relationship between the com-
plainant and the person to whom she 
disclosed the information, and where 

or how the complainant shared the 
information.9 

The Court has signalled that the 
threshold for meeting the definition of 
a “record” is high. Indeed, it is a con-
stitutional imperative. In concluding 
that the amendments are not over-
broad, the Court held that “the defini-
tion of ‘record’ will only capture 
materials that come within the enu-
merated categories or that otherwise 
contain information of an intimate 
and highly personal nature that is 
integral to the complainant’s overall 
physical, psychological, or emotional 
well-being . . . This narrow defini-
tion does not include evidence that 

5FOR THE DEFENCE  •  VOL. 43  •  NO. 1
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does not have implications for com-
plainants’ dignity”.10 The Court there-
fore gives considerable scope for 
defence counsel to advocate for rul-
ings that evidence does not meet the 
definition of “record” by arguing that 
it is not sufficiently sensitive or inti-
mate such that the complainant’s well-
being is engaged. 

In addition to requiring an applica-
tion when the defence intends to ten-
der a record into evidence, the 
Supreme Court held that an applica-
tion is required when adducing 
information in that record, or infor-
mation “specifically learned from 
those records”, even if not tendering 
the record itself. For example, if 
defence counsel wants to cross-exam-
ine the complainant on the contents 
of a text message conversation in the 
defence possession—but not put the 
actual text messages to the com-
plainant or tender them as an exhib-
it—a records application is required. 
However, the Court commented that: 
“If [the accused has] independent 
knowledge of the information, gath-
ered from sources that do not rely on 
the complainant’s private records, 
they may use this information without 
invoking the record screening 
regime”.11 

The practical significance of the 
Court’s remarks here is unclear and 
we anticipate litigation in this area. 
Anecdotally, the governing under-
standing from both defence and 
Crown counsel seems to be that if the 
accused no longer has a record in 
their possession, they do not require a 
records application. For example, if 
the accused lost or deleted electronic 
communications and they could never 
be used in a trial, no application is 
required. However, to the date of 
writing there are no reported deci-
sions on this issue. 

Two further points on the definition 
of “record” bear brief comment. First, 
the Supreme Court held that even evi-
dence pertaining to the complainant, 
and not created by them, may engage 
the s. 278.92 regime.12 Defence coun-

sel must therefore be cognizant about, 
for example, electronic communica-
tions discussing the complainant even 
when they are not a party to the com-
munications, or audio or video record-
ings showing the complainant that 
they did not create themselves. 
Consider, however, whether the com-
plainant’s expectation of privacy in 
such scenarios is objectively reason-
able in each specific case. 

Second, the Supreme Court held 
that evidence capturing the subject 
matter of an offence will almost cer-
tainly require a records application, 
resolving conflicting lower court deci-
sions on this issue.13 As a result, mate-
rial in the defence possession, such as 
communications, photos, or videos, 
relating to the allegedly non-consen-
sual sexual activity charged will likely 
require a records application. This 
point bears highlighting given what is 
at stake: if the accused has a video of 
the sexual activity the complainant 
alleges was non-consensual that 
appears to show communicated con-
sent throughout, that video is now 
almost certainly inadmissible absent a 
records application. Unlike other sex-
ual activity evidence, which exempts 
evidence capturing the subject matter 
of the offence from requiring a s. 276 
application, no such categorical 
exemption exists for defence records. 
Post-J.J., we expect that records appli-
cations will be required for most cases 
involving this type of evidence. 

Mid-trial applications 
Before J.J., many judges across the 

country (including in J.J. itself) con-
cluded that the Bill C-51 amendments 
were constitutional insofar as they 
were interpreted to allow mid-trial 
applications. The defence was there-
fore routinely permitted to bring a 
records application (or, sometimes, a 
s. 276 application) in the middle of 
the complainant’s cross-examination, 
which alleviated many concerns with 
the pre-trial disclosure of defence evi-
dence to the complainant. 

In J.J., the Court held that mid-trial 

applications should be exceptional 
and pre-trial applications the norm.14 
Trial judges retain discretion to allow 
midtrial applications only where nec-
essary. The Court cited three scenar-
ios where that may be the case: (1) 
where the trial judge is required to 
revisit a pre-trial ruling; (2) where a 
new application is required; and (3) 
where it is “in the interests of justice”, 
such as where a record was only dis-
covered mid-trial.15 The Court does 
not otherwise elaborate on this third, 
residual category. 

Defence counsel will need to strate-
gically decide if a mid-trial application 
request is appropriate. Consider, for 
example, whether the trial is already 
likely proceeding in stages. In those 
circumstances, trial judges may be 
more inclined to allow a mid-trial 
application because a mid-trial delay 
is already built into the trial schedule. 
As another example, if the case 
involved an effective preliminary 
inquiry at which inconsistencies with 
the defence records were established, 
there may be less utility to a mid-trial 
application. 

There will often be clear tactical 
benefits to bringing a records applica-
tion mid-trial as the Crown and com-
plainant will not have advance notice 
of the content of the defence records 
and their relevance to the case. 
Defence counsel might attempt to rely 
on the third, residual category—
demonstrating a mid-trial application 
is in the interests of justice. Given the 
J.J. majority’s comments that applica-
tions should generally be brought pre-
trial, defence counsel should antici-
pate pushback from both the Crown 
and the court. 

Much of the majority’s concern 
regarding mid-trial applications 
involved the delay they might cause.16 
To alleviate these concerns, defence 
counsel should consider steps that 
might mitigate delay, such as a s. 
11(b) waiver or consenting to shorter 
filing deadlines for the Crown and 
complainant’s responding materials. 
Note as well that the complainant will 

6
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need to retain counsel for stage two 
should the defence succeed at stage 
one of the records applications and 
doing so will take time. Although 
there are good reasons the defence 
may not want the complainant to have 
counsel before trial, consenting to an 
advanced retainer may also reduce 
opposition to a mid-trial application. 

Complainant standing 
Before J.J., the scope of the com-

plainant’s involvement in s. 276 and s. 
278.92 applications was unclear. The 
majority’s reasons resolve little of this 
uncertainty, inviting additional ques-
tions that will likely generate further 
litigation. Three points are worth 
highlighting here. 

First, the Court held that the com-
plainant is not entitled to participate 
at stage one of a records or s. 276 
application, resolving an issue that 
previously divided lower courts. This 
is an important point—if the trial 
judge concludes the defence has not 
met the stage one test, there is no 
stage two hearing, the evidence 
remains inadmissible, and the defence 
no longer risks having tipped its hand 
to the complainant, usually the star 
witness, unnecessarily. 

Puzzlingly, the Court indicated that 
before stage one, the Crown should 
provide “a general description of the 
nature of the record and of its rele-
vance to an issue at trial to the com-
plainant and/or the complainant’s 
counsel”.17 Of course, such disclosure 
risks the very mischief defence coun-
sel sought to avoid by advocating 
against the complainant’s participa-
tion at stage one. The Court offers no 
guidance on what “general informa-
tion” the Crown should provide. 
Defence counsel would be wise to 
ensure they are aware of exactly what 
the Crown intends to disclose to the 
complainant and consider litigating 
this issue if necessary. 

Second, if the court orders a stage 
two hearing, the complainant is typi-
cally entitled to receive the defence 
application record. The Court held 

that the Crown should disclose the 
contents of the application to allow 
the complainant and/or their counsel 
to adequately prepare for the stage 
two hearing.18 However, the trial 
judge “retains the discretion to direct 
that the application not be disclosed 
to the complainant or that portions of 
it be redacted. This may arise based 
on a party’s or the judge’s own con-
cerns about the impact of disclosure 
on trial fairness”.19 This residual dis-
cretion to limit disclosure is again one 
of the keys to the legislation’s consti-
tutionality and one of the reasons the 
Court concluded the legislation was 
not overbroad.20 Defence counsel 
should seek a ruling that the applica-
tion record be withheld or redacted in 
appropriate cases. This type of ruling 
may be appropriate when, for exam-
ple, the application contains reference 
to the evidence of other witnesses 
expected to be called at trial or, simi-
larly, transcripts of evidence from 
other potential witnesses. 

Finally, the Court confirmed that the 
complainant has no right to cross-
examine an accused on their affidavit 
at a stage two hearing and held that 
this right is reserved exclusively for 
the Crown.21 The Court clearly 
resolved this issue, which again had 
previously divided lower courts. 
Further, the complainant has no right 
to lead evidence at a stage two hear-
ing. If a complainant has relevant evi-
dence, they must disclose it to the 
Crown in the ordinary course.22 

Affidavit from the accused 
The majority reasons in J.J. reiterat-

ed the Supreme Court’s comments in 
R. v. Darrach, decided in the s. 276 
context, that an affidavit from the 
accused is not required in support of 
a stage two hearing. The J.J. majority 
cited Darrach with approval as fol-
lows: “‘[i]t need not be the accused 
[themselves] who presents evidence; it 
can be anyone with relevant informa-
tion who can personally testify to its 
truth’”.23 

Despite the ruling in J.J., questions 

appear to remain regarding the neces-
sity of the accused swearing an affi-
davit in support of their s. 276 appli-
cation and its consequences. Although 
an accused must establish an eviden-
tiary foundation for a s. 276 or records 
application, that foundation need not 
come from the accused if the affidavit 
otherwise provides sufficiently 
detailed particulars.24 The detailed 
particulars requirement has two goals: 
ensuring that judges are equipped to 
meaningfully engage with the s. 276 
(or records) analysis and that the 
defence evidence does not take the 
Crown or complainant by surprise.25 
Defence counsel should therefore 
determine whether an affidavit from 
someone other than the accused can 
satisfy these criteria.26 

Although the complainant is not a 
compellable witness in a s. 276 or 
records application, their sworn 
police statement or testimony from a 
preliminary inquiry may be sufficient 
to provide the necessary evidentiary 
foundation. Indeed, a complainant’s 
sworn evidence is routinely used as a 
basis for asserting the likely relevance 
of third-party records before trial. For 
records applications, an affidavit from 
the accused may not be necessary if 
the relevance of the records is readily 
apparent—for example, where there 
is a prior inconsistent statement 
between the record and the com-
plainant’s police statement. In those 
circumstances, an information and 
belief affidavit, attaching the records 
and the statement as exhibits, may be 
sufficient. 

Defence counsel must tread cau-
tiously when deciding whether to ten-
der an affidavit from their client and 
when composing its contents. In R. v. 
H.P.,27 the Court of Appeal for Ontario 
recently held that a s. 276 affidavit can 
be used not just for impeachment pur-
poses should the accused choose to 
testify at trial, but as substantive evi-
dence of guilt. However, in R. v. 
Bobrosky,28 a bail pending appeal 
decision from the Alberta Court of 
Appeal released after both J.J. and 
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H.P., the appellant made a similar 
argument, asserting that allowing the 
Crown to cross-examine him on his s. 
276 affidavit at trial violated his right 
against self-incrimination contrary to 
s. 13 of the Charter. In concluding 
that this argument was not frivolous 
such that it met the bail pending 
appeal standard, the Alberta Court of 
Appeal stated: “There may be uncer-
tainty regarding the impact of the 
Supreme Court’s decision in JJ to this 
issue. It is clear that both the appli-
cant and the respondent raised good 
points on this ground, including the 
possible impact of JJ. These points 
merit further argument.”29 Should the 
Alberta Court of Appeal ultimately 
reach a different conclusion on this 
issue than the Court of Appeal for 
Ontario in H.P., this issue may come 
before the Supreme Court. 

Crown using defence evidence 
substantively against the accused 

Once the defence discloses records 
to the Crown as part of a records 
application, can the Crown then use 
those records against the accused as 
part of the Crown’s case? Although 
there are no reported decisions to 
date addressing this issue, the J.J. 
majority seems to suggest this would 
be inappropriate. In rejecting the 
argument that pre-trial disclosure of 
records risks the accused assisting in 
their own prosecution, the Court stat-
ed as follows: 

The application process is limited to the 
admissibility of the highly private 
records sought to be adduced. The guilt 
or innocence of the accused is not at 
issue in the record screening regime; the 
proceedings relate solely to the admis-
sibility of a particular class of evidence 
sought to be adduced by the accused. 
The risk of the Crown co-opting this 
evidence to strengthen its case is 
accordingly limited. As such, the 
defence cannot be said to be assisting 
the Crown’s prosecution.30 

Given the obvious trial fairness con-

cerns, defence counsel should force-
fully advocate against the Crown 
using defence records as evidence in 
the prosecution against them. Defence 
counsel should consider using the 
majority’s words above coupled with 
basic trial fairness concerns to seek an 
undertaking from the Crown not to 
use the content of defence records at 
trial. If the Crown refuses to provide 
such an undertaking, defence counsel 
should consider seeking a ruling that 
the application be brought mid-trial to 
preserve trial fairness. 

A note on motions for directions 
As mentioned throughout this arti-

cle, the many unresolved issues sur-
rounding the interpretation of the 
Bill C-51 amendments may require 
pre-trial guidance from trial judges 
(i.e. motions for directions). At least 
as it pertains to whether evidence is 
a “record”, the J.J. majority con-
firmed that motions for directions 
fall within a judge’s trial manage-
ment powers, leaving the door open 
for them to continue.31 However, the 
majority noted that the given the 
framework it set out for determining 
whether material constitutes a 
“record”, motions for directions 
should be less frequent.32 When the 
defence does bring a motion for 
directions, the matter should be 
dealt with summarily and the 
defence ordered to proceed with a 
private records application if the 
judge hearing the motion believes 
the material is clearly a “record”. The 
judge hearing the motion must also 
order the defence to proceed with an 
application if the judge is unsure 
whether the material constitutes a 
“record”. Only when the judge is 
“clearly satisfied” the material is not 
a record will the material not require 
an application.33 

The Court also stated that trial 
judges will retain discretion to allow 
complainants to participate in the 
motion for directions process but pro-
vided no guidance on the appropriate 
procedure.34 This comment is difficult 

to reconcile with the majority’s con-
clusion that complainants do not have 
standing at stage one. Defence coun-
sel should consider whether the com-
plainant’s participation in a motion for 
directions is itself something requiring 
a pre-trial ruling. Given that the Court 
offered little comment on this issue, 
the pre-J.J. cases may remain instruc-
tive.35 

Conclusion 
Defence counsel are no doubt 

exhausted with the constant stream of 
pre-trial litigation necessary to tender 
evidence previously considered pre-
sumptively admissible. Most sexual 
offence cases no longer have prelimi-
nary inquiries, so it can feel like the 
tools in defence counsel’s toolbox are 
quickly being eliminated. Although 
the decision in J.J. was disappointing 
for the defence bar, with new chal-
lenges come new opportunities. The 
majority reasons in J.J. will force 
defence counsel to be creative and 
strategic to advance the best case for 
their clients. When in doubt, consider 
convening a case conference with the 
trial judge or bring an application for 
a pre-trial ruling on a basket of inter-
pretive issues. Finding every possible 
advantage for an accused will be nec-
essary to avoid wrongful convictions. 

NOTES: 
1 Criminal Code, R.S.C. 1985, c. C-

46, s. 278.92. 
2 Criminal Code, at ss. 278.94(2), 

(3). 
3 Supra. 
4 R. v. J.J., 2022 CarswellBC 1719, 

2022 CarswellBC 1720, 2022 SCC 28 at 
para. 39. 

5 Supra, at para. 47. 
6 Supra, at paara. 42. 
7 Supra, at para. 45. 
8 Supra, at para. 53. 
9 Supra, at paras. 58-60. 
10 Supra, at para. 140 (emphasis 

added). 
11 Supra, at para. 76. 
12 Supra, at para. 63. 
13 Supra, at paras. 65-67. 
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23 Supra, at para. 150. 
24 R. v. Darrach, 2000 CarswellOnt 
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SCC 46 at para. 53. 

25 R. v. R.V., 2019 CarswellOnt 
12413, 2019 CarswellOnt 12414, 2019 
SCC 41 at para. 48. 

26 See, for example, R. v. Yi 
(September 15, 2022), McArthur J., 
unreported, R. v. Ahmad, 2021 ONSC 
682 at paras. 11-28, and R. v. A.C., 
2019 CarswellOnt 24181, 2019 ONSC 
5850 at paras. 14-18, where the 

defence successfully argued that no 
affidavit was required from the 
accused. Also note that in R.V., supra 
(S.C.C.), the accused relied only on 
disclosed material comprised of the 
complainant’s police statement and 
her doctor’s notes and an information 
and belief affidavit from defence 
counsel’s office. The Supreme Court 
held that the trial judge erred in dis-
missing the s. 276 application 
(although they did not address this 
issue directly). 

27 2022 CarswellOnt 8059, 2022 
ONCA 419. 

28 2022 CarswellAlta 1745, 2022 
ABCA 242. Note that this decision was 
released after both H.P. and J.J. 

29 Bobrosky, supra, at para. 12. 
30 J.J., supra, footnote 4, at para. 

169. 
31 Supra, at para. 103. 

32 Supra, at para. 104. 
33 Supra. 
34 Supra, at para. 105. 
35 Cases concluding the com-

plainant has standing at a motion for 
directions include: R. v. Navia, 2020 
CarswellAlta 370, 2020 ABPC 20; R. 
v. G.E., 2020 CarswellOnt 14622, 
2020 ONCJ 449; R. v. Roland, 2020 
CarswellBC 1670, 2020 BCPC 130; R. 
v. A.M., 2020 CarswellOnt 4079, 
2020 ONSC 1846; R. v. M.S., 2019 
CarswellOnt 15230, 2019 ONCJ 670. 
But see contra: R. v. Marrello (2020), 
468 C.R.R. (2d) 173, [2020] O.J. No. 
3617 (Ont. C.J.); Her Majesty v. T.A., 
2020 CarswellOnt 5812, 2020 ONSC 
2613; R. v. Mai, 2019 CarswellOnt 
19024, 2019 ONSC 6691; R. v. 
R.M.R., 2019 CarswellBC 2266, 2019 
BCSC 1093; R. v. H.A.R., 2019 ONSC 
7145.
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1. INTRODUCTION 
The Supreme Court of Canada’s 

judgment in R. v. J.J.1 marked a signif-
icant development in the law as it 
relates to the participation of the com-
plainant and counsel for the com-
plainant in sexual assault proceedings 
in this country. It has arguably 
entrenched and advanced the role of 
the complainant in certain aspects of 
the criminal trial process and has 
declared that the legislative amend-
ments brought about by Bill C- 51 are 
constitutionally sound and do not fun-
damentally undermine the accused’s 
fair trial interests. 

While at first blush the perspective 
of a complainant may appear to be 
diametrically opposed to that of an 
accused individual, and obviously 
most complainants will have a unique 
perspective on ss. 276 and 278.92 
applications, the experience of com-
plainants in the criminal justice sys-

tem may well have similarities with 
defendants in terms of their engage-
ment with the police, Crown and 
other state actors. Furthermore, the 
same individuals who engage with the 
police as complainants may also have 
been, or will be, in conflict with the 
law. In practice, there may be signifi-
cant overlap between the experiences 
of complainants and defendants; they 
are not mutually exclusive categories. 

All participants in a criminal trial 
share one thing in common: they are 
governed by an increasingly complex 
web of procedural rules, filing dead-
lines, admissibility tests and practical 
requirements associated with eviden-
tiary applications. Nowhere is this 
more tangible than in the world of ss. 
276 and 278.92. Bill C-51 ushered in 
less a brand-new regime than a sup-
plementary one, grafting itself onto 
the procedure and test already provid-
ed by s. 276, and capturing a poten-
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tially new and wide-ranging body of 
material an accused person may wish 
to rely on at their trial, and which had 
previously been subject only to the 
traditional rules of admissibility. 

This article intends to do three 
things: first, to set the new provisions 
in a brief historical context; second, to 
set out as simply as possible the pro-
cedures that apply to cases involving 
private records and/or evidence of 
prior sexual conduct; and third, to 
offer some tips or comments from the 
perspective of counsel who has partic-
ipated in hundreds of these types of 
cases and is routinely retained by 
complainants. 

2. HISTORICAL CONTEXT 
First, however, some brief historical 

context. 

a. Shearing2 and the evidentiary 
challenges of the electronic 
age 

First, in Shearing a young girl had 
left her diary in the house of her abus-
er. Years later, she disclosed to the 
police that she had been sexually 
abused. At trial, the defence wanted 
to cross- examine her on the contents 
of her diary, entries she had made 
years earlier. So the defence was in 
lawful possession of a record in which 
the complainant clearly had a reason-
able expectation of privacy. 

What ended up as s. 278.92 of the 
Code was Parliament’s attempt to 
address this type of situation; it aimed 
to fill the gap in circumstances where 
the defence was in possession of evi-
dence which, if tendered at trial, 
would threaten to undermine the pri-
vacy interests of a complainant. 

In the electronic age however, the 
legal issues relating to the relatively 
rare situation of the defence being in 
possession of a complainant’s diary 
has now been grafted onto the over-
whelmingly common instance of the 
defence being in possession of e-com-
munications in which the complainant 
may have a reasonable expectation of 
privacy. This has resulted in a tsunami 

of applications putting pressure on all 
participants to streamline these appli-
cations and increase the efficiency 
with which they are dispensed. 

b. Bill C-51 
Second, the legislation itself. Bill C-

51 was introduced by the Liberal gov-
ernment under Justice Minister 
Wilson-Raybould and received first 
reading in the House of Commons in 
June 2017. As the Court noted, prior 
to Bill C-51, although there were pro-
cedures governing the admissibility of 
evidence of complainants’ prior sexu-
al history (the “s. 276 regime”) and 
the production and disclosure of com-
plainants’ private records in the hands 
of third parties (the “third party pro-
duction regime”), there was no statu-
tory procedure governing the admissi-
bility of complainants’ private records 
that were in the possession of the 
accused. 

The Shearing issue was identified in 
a 2012 Senate Committee report 
which considered the case and stated, 
“...we see no logical reason to deny to 
individuals who have been sexually 
victimized by persons with access to 
their personal records the same legal 
protection of their privacy, security 
and equality rights afforded to other 
victims of sexual offences”.3 

Despite assertions that Bill C-51 was 
in response to the Ghomeshi decision, 
the Bill was actually a response to the 
Shearing issue that had been unad-
dressed by Parliament since 2002. 

3. THE NEW REGIME:  
SS. 278.2-278.94 

The new regime, contained in sec-
tions ss. 278.92 to 278.94, set out a 
number of new provisions governing 
the admissibility of both evidence of 
prior sexual conduct and private 
records in the hands of the accused. 
Significantly, it provided the com-
plainant with standing on those appli-
cations. The key highlights are these: 

• The procedure to be followed on 
both s. 276 and private records 

applications was codified in s. 
278.93 and s. 278.94. Section 
278.93 encompasses the first stage 
of the process; 

• The procedural requirements are 
specified in s. 278.93; 

• The proposed evidence must be 
capable of being admissible;4 

• Section 278.94 governs the stage 
two hearing to determine admissi-
bility; and 

• Sections 278.94(2)(3) give the 
complainant the right to partici-
pate at the hearing and the right 
to be represented by counsel. 

4. J.J. and A.S. 

a. The Background 
Which brings us to the decisions in 

JJ and AS. 
In October 2021 the Supreme Court 

of Canada heard appeals brought by JJ 
and AS. The appellant AS was the 
complainant in the sexual assault 
prosecution of Shane Reddick, in 
which Mr. Justice Akhtar in the 
Ontario Superior Court of Justice 
struck down ss. 278.92 to 278.94 of 
the Code as unjustified violations of 
ss. 7, 11(c) and 11(d) of the Charter. 

The facts leading to the s. 276 appli-
cation are important in the context of 
the Reddick decision. The com-
plainant alleged that she was drugged 
and sexually assaulted. Mr. Reddick 
brought a s. 276 application seeking 
to adduce evidence at trial of a video 
that, according to the defence, 
showed AS engaged in other sexual 
activity on the same night as the alle-
gations.5 

Mr. Reddick challenged the consti-
tutionality of the provisions governing 
the procedure dictated by the Code for 
admission of s. 276 evidence and 
other private records. In finding the 
provisions to be unconstitutional, 
Justice Akhtar made the following 
findings: 

The provisions mean that the com-
plainant is provided with an opportu-
nity to tailor their evidence to the 
revealed defence. The result would be 
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to significantly weaken the effective-
ness of cross- examination conducted 
by the accused. 

• The accused would not be entitled 
to disclosure of comments, expla-
nation, or reactions by the com-
plainant to the proposed evidence 
because “any such explanation 
witnessed by the complainant’s 
legal representative would be 
privileged as a result of their solic-
itor- client relationship.” 
According to Justice Akhtar, “an 
accused has a constitutional right 
to this information under s. 7”. 

• The overbreadth of s. 278.92, and 
the provision of disclosure of the 
accused’s application and affidavit 
to the complainant constitute a 
breach of the applicant’s ss. 7 and 
11(d) Charter rights. 

• The provisions allowing for the 
enhanced participation of the 
complainant in the application 
undermine the traditional role of 
the Crown and the bi-partite crim-
inal trial, so much so that they 
“significantly fracture this consti-
tutional status and relationship to 
the criminal justice system. In 
doing so, the provisions violate ss. 
7 and 11(d) of the Charter.” 

• The complainant in a criminal trial 
is elevated, “from the role of an 
integral witness in the Crown’s 
case to that of a party who is enti-
tled to advance disclosure of 
records pertaining to an accused’s 
line of questioning as well as their 
defence. . ..By significantly dimin-
ishing the Crown’s role in this 
decision-making process, the con-
stitutional safeguards provided to 
the accused are also impaired 
causing a violation of ss. 7 and 
11(d).” 

In the immediate aftermath of 
Justice Akhtar’s decision, there were a 
flurry of “Reddick applications” in 
which the defence asserted that the 
Reddick decision was binding on 
other courts and therefore the com-

plainant was not entitled to standing 
on the application to adduce s. 276 or 
private record evidence. The courts 
quickly responded with decisions 
reinforcing that the correct legal path 
was for the defence to bring a Notice 
of Constitutional Question with 
appropriate notice to the various par-
ties. 

A number of decisions found that 
Reddick was “plainly wrong” and 
refused to follow it. The two most 
contentious issues hammered out in 
this line of cases were the question of 
the timing of the applications and 
whether the complainant had the right 
to cross-examine the defendant/appli-
cant if they filed an affidavit on the 
application. Interestingly, on the ulti-
mate question of whether it was con-
stitutional for the complainant to have 
standing, the decisions following 
Reddick overwhelmingly said that it 
was. 

b. The Appeal 
With no statutory right of appeal, 

A.S. applied for leave to appeal Justice 
Akhtar’s ruling to the Supreme Court 
of Canada. The Court granted leave, 
and A.S. was subsequently joined as a 
party with the Crown’s appeal in J.J., 
in which the British Columbia Crown 
had already been granted leave to 
appeal a ruling from the B.C. Supreme 
Court holding that the time for service 
provisions 

in the legislation were unconstitu-
tional, and in which the accused J.J. 
had cross-appealed attacking the con-
stitutionality of the provisions gener-
ally. 

With more than a dozen interveners 
joining the fray, the Court was now in 
a position to tackle the constitutional-
ity of the entire regime, and that is 
what it did. 

c. The Judgment 
As is often the case with the Court’s 

current makeup, the judgment in JJ 
and AS was a split decision. The six-
judge majority upheld the legislation 
in its entirety as it applied to both s. 

276 evidence applications and private 
record applications. The Crown’s 
appeal in J.J. was therefore allowed, 
and J.J.’s cross-appeal dismissed, 
while A.S.’s appeal was allowed, and 
Justice Akhtar’s declarations of consti-
tutional invalidity quashed. 

The majority judgment has two 
broad strands: first, in paras. 15 to 
110, it takes on an explanatory role in 
dissecting exactly how the legislation 
governs these applications in practice, 
resolving some of the pragmatic statu-
tory interpretation issues, and provid-
ing in effect a roadmap through the 
provisions of the legislation and how 
they should work in practice. The 
Court addressed some unresolved 
practical questions, including the crit-
ical threshold question of what consti-
tutes a “record” as that term is defined 
in s. 278.1; what it means to “adduce” 
evidence; the appropriate timing of an 
application; the scope and nature of 
the complainant’s participation and 
appeal rights; who gets the applica-
tion material and when; and the pro-
priety of so-called motions for direc-
tions. 

Second, in paras. 111-191, the Court 
tackles the Charter issues, more par-
ticularly: 

• whether the provisions impair the 
accused’s fair trial rights, erode 
prosecutorial independence and 
breach the right to cross-examine 
such that they violate ss. 7 and 
11(d); 

• whether the provisions are over-
broad and thus a violation of s. 7; 
and 

• whether, by mandating defence 
disclosure; the provisions violate 
an accused’s right to silence and 
protection against self-incrimina-
tion under s. 11(c). 

The key holdings of the majority 
with respect to the practical operation 
of the legislation were the following.6 

• All proposed evidence, whether 
s. 276 evidence or “private 
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records”, is subject to the “capa-
ble of being admissible” test at 
stage 1. 
The SCC clarified that all pro-
posed evidence, whether reflect-
ing sexual activity or not, must 
meet the “capable of being admis-
sible” test. Clarification was neces-
sary because of a drafting error in 
the English text of s. 278.93(4) 
that could be interpreted to mean 
that evidence under (non-sexual) 
would not have to meet the “capa-
ble of being admitted” standard.7 

• The manner in which a stage 
one inquiry is conducted is 
within the trial judge’s discre-
tion. 
The motion may proceed in writ-
ing, orally or both.8 

• Stage one will always be in 
camera 
Regardless of the mode of the 
hearing, it must be held in cam-
era.9 In practice, the motion mate-
rials are sealed as this maintains 
the in camera aspect of the pro-
ceedings. 

• The complainant has no 
right of participation at 
stage one, and at stage two 

only has the right to “make 
submissions” 
Whether the stage one proceeding 
is held orally or in writing, the 
complainant does not have the 
statutory right to participate.10 
Only the Crown has the right to 
cross-examine.11 Further the com-
plainant has no right to lead evi-
dence.12 

• The complainant should receive 
the application materials once it 
has passed stage one. 
The Court endorsed the procedure 
followed by some trial courts, 
holding that in order to partici-
pate meaningfully, the com-
plainant should receive the Notice 
of Application once the applica-
tion passes to stage two. The 
Court noted that, “It would be dif-
ficult for a complainant to ‘appear 
and make submissions’ on the 
issue of the admissibility of their 
private records without informa-
tion about what records are at 
issue and the purpose for which 
the accused proposes to adduce 
them.”13 
The court also imposed an addi-
tional requirement: upon receipt 
of the stage one materials the 
Crown must provide to the com-
plainant a general description of 
the nature of the record and its 
relevance to the trial.14 
The court held, however, that the 
trial judge has the discretion to 
order that the complainant either 
not receive the NOA or receive 
only a redacted NOA.15 The court 
provided no further guidance on 
this issue but, when considering 
the previous paragraphs and the 
tenor of the judgement as a 
whole, the logical conclusion is 
that this would only occur in rare, 
undefined circumstances. 

• The definition of a “record” for 
non-enumerated evidence of a 
non-sexual nature16 is clarified 
(sort of) 

The Court provided guidance on 
one of the most litigation-rich 
aspects of the new sections: what 
constitutes a record if there is no 
sexual content? The critical test 
for determining whether a non- 
enumerated record is captured by 
s. 278.1 is whether it “contains 
information of an intimate or 
highly personal nature that is inte-
gral to the complainant’s overall 
physical, psychological or emo-
tional well-being”.17 
The medium used is irrelevant to 
the question of whether the evi-
dence engages a reasonable 

expectation of privacy.18 The court 
listed the factors to be considered 
by the judge in determining 
whether the evidence is admissi-
ble and found that, if the evidence 
does not engage the factors it is a 
“clear indication” that the evi-
dence is not a record.”19 The evi-
dence must engage the com-
plainant’s personal dignity.20 
If the communication relates to an 
enumerated category, it attracts a 
reasonable expectation of privacy. 
If the communication does not 
relate to an enumerated category 
then the determination of whether 
the evidence is a “record” requires 
an examination of the content and 
the context of the evidence.21 
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Content 
If the evidence reflects the kind of 

information one could expect to 
find in enumerated records, such as 
content relating to mental health, 
prior abuse, substance abuse or 
involvement in the child welfare 
system, the evidence is likely a 
record.22 “Mundane” evidence, such 
as “general emotional states, every-
day occurrences or general biogra-
phical information” does not attract 
a reasonable expectation of 
privacy.23 

Context 
In assessing the context in which 

the evidence was created the court 
held that the judge may consider: 

• Why the complainant shared the 
private information.24 

• The relationship between the 
complainant and the person with 
whom the information was 
shared.25 

• Where the record was shared (for 
example in the private domain 

(text messages) or in the public 
domain (a public posting on 
Twitter).26 

• Whether the evidence was created 
or obtained surreptitiously by the 
applicant; if so, it will likely 
attract a reasonable expectation of 
privacy.27 In my view, the affidavit 
filed in support of the application 
should therefore include informa-
tion concerning how the defence 
came to be in possession of the 
evidence. 

The complainant does not have to 
be a party to the communication. 
The communication may be a 
record on the basis that the content 
of the communication pertains to 
the complainant, regardless of 
whether the complainant is the 
sender, the receiver, or is not a 
party at all.28 

• At stage two the complainant 
has the right to meaningful par-
ticipation. 
This includes making oral and/or 
written submissions.29 

• A complainant’s right of 
review/appeal is limited and 
should be rarely exercised. 
Complainants have the ability to 
bring a certiorari application to 
review a decision of a provincial 
court judge. They also have the 
right to seek leave to appeal to 
SCC under s. 40(1) of the Supreme 
Court Act. The court held that 
such appeals should be “rare and 
restricted to clearly exceptional 
circumstances”.30 

• “Private records” which also 
contain 276-type evidence (e.g. 
a text referring to a prior sexual 
encounter) are subject to the s. 
276 procedure. 
Often applications under s. 278.92 
will contain both evidence of a 
sexual nature and non-sexual evi-
dence. In such cases the court has 
held that, where the evidence con-

tains both, it should be treated as 
s. 276 evidence.31 

• The “subject matter of the 
charge” clarified 
In the s. 276 context, “subject mat-
ter of the charge” refers to the 
components of the actus reus of 
the specific charge that the Crown 
must prove at trial.32 

• “Adduce” is defined 
The court held that “adduce” 
includes “references to the con-
tent of the record made in defence 
submissions or the examination 
and cross-examination of witness-
es.” However, if the defence has 
independent knowledge from 
sources other than the com-
plainant’s private records, it is 
unnecessary to apply under the 
regime.33 

• The statutory procedure does 
not apply to the Crown 
The statutory language is clear on 
this issue. Further, trial fairness 
“[does] not guarantee defence 
counsel the right to precisely the 
same privileges and procedures as 
the Crown”.34 

• Applications should generally 
be heard pre-trial. 
This should be the general 
practice, but there may be situ-
ations in which a prior admis-
sibility determination can be 
re-visited, or a new application 
permitted to be brought mid-
trial if, for example, the record 
was only discovered during 
the course of the trial. Judges 
have discretion to allow an 
application to be brought at a 
shorter interval than seven 
days before the stage one 
hearing when it is in the 
“interests of justice”.35 

• There should be fewer motions 
for directions, and if there is 
one the trial judge retains the 
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The court held that 
“adduce” includes 

“references to the content 
of the record made in 

defence submissions or the 
examination and cross-

examination of witnesses.” 
However, if the defence has 

independent knowledge 
from sources other than the 

complainant’s private 
records, it is unnecessary to 

apply under the regime.
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discretion to allow the com-
plainant to participate. 
The Court pointed out that 
although there is no statutory 
basis for these applications, the 
judge has the discretion to con-
duct them as part of their trial 
management authority. Given the 
Court’s direction on what consti-
tutes a “record”, however, it felt 
that the need for these types of 
hearings should be significantly 
diminished. A judge should only 
direct that the accused need not 
bring an application if they are 
clearly satisfied that the proposed 
evidence does not constitute a 
“record”. In deciding the motion 
for directions, the judge retains 
the discretion to provide notice to 
complainants and allow them to 
participate.36 

5. SOME COMMENTS FROM A 
COMPLAINANTS’ COUNSEL 

Finally, let me offer a few practical 
thoughts on the regime from the per-
spective of someone who has repre-
sented hundreds of complainants in s. 
276 and records-related applications. 

I want the process to be fair and 
efficient 

As counsel to a complainant, in a 
sexual offence prosecution my over-
riding goal is to ensure that my client 
is treated fairly, kept informed, and 
able to participate to the full extent 
permitted under the Code. It is not 
lost on me that the presumption of 
innocence and proof beyond a reason-

able doubt are still the cardinal princi-
ples governing a criminal trial. But it 
is now clear that the strictly two-party 
paradigm of the criminal trial has 
changed, and Parliament has allowed 
complainants a greater and more 
meaningful role, giving them more 
protections from potentially unfair 
procedures and prejudicial reasoning. 

At the same time, it is generally not 
in my client’s interest to have a pro-
tracted or drawn-out proceeding. Most 
of them want it to be over with as 
soon as possible. For that reason, I 
make every effort to shorten records 
hearings whenever I can and try to get 
to the heart of the issue. 

Here are some ways in which a 
complainant’s counsel can facilitate an 
efficient hearing process. 

Asserting a Reasonable 
Expectation of Privacy 

As a starting point, only the com-
plainant can decide whether or not to 
assert a privacy interest in a record. If 
the complainant has access to the 
records in question, they should 
review the records and advise their 
counsel whether or not they asserts a 
privacy interest. Meetings between a 
complainant and their counsel con-
ducted over Zoom have proven to be 
particularly efficient, as the screen 
share function allows the complainant 
and her counsel to simultaneously 
review each record. 

It is my practice to clearly articulate 
the complainant’s position with 
respect to her privacy interest in the 
records. Consider, for example, a data 
dump that results in hundreds (some-
times thousands) of pages. It may 
shorten and streamline matters if the 
complainant can clearly articulate to 
the court exactly which records, if 
any, they assert a reasonable expecta-
tion of privacy. A useful and efficient 
method is to highlight in yellow those 
records over which a reasonable 
expectation of privacy is being assert-
ed and provide that information to the 
parties and the court in advance of the 
hearing. This allows the Crown to 

determine its position on the records 
in which the complainant asserts their 
privacy rights, and it also allows the 
applicant to consider whether those 
records are of sufficient probative 
value to warrant a hearing on the 
issue. 

Prior to the decision in JJ, hours of 
court time was squandered on the 
question of whether or not the evi-
dence in the possession of the 
defence attracted a reasonable expec-
tation of privacy. The so-called 
“reverse Garofoli” procedure cut both 
the complainant and the Crown out of 
the process, as the applicant would 
provide the court with a sealed enve-
lope containing the proposed evi-
dence, usually e-communications. 
There is, in my view, a straightfor-
ward way to determine whether litiga-
tion is required without chewing up 
hours of court time and related 
resources: ask the complainant if they 
assert a privacy interest over the 
records. This can be done with a min-
imum of expense and, unless the evi-
dence is voluminous, independent 
legal advice usually can be brief. As 
well as providing the complainant 
with the opportunity to assert or not 
assert a privacy interest over the evi-
dence, the complainant can also pro-
vide important input on the accuracy 
and authenticity of the evidence, an 
important issue that is overlooked in 
some hearings. 

Notice 
According to the Court in JJ and AS, 

the seven-day notice period is suffi-
cient for the complainant to retain 
counsel. In reality, of course, the 
seven-day notice is usually wholly 
insufficient, particularly in larger juris-
dictions or indeed in smaller jurisdic-
tions in which there is a shortage of 
complainant’s counsel. To ensure that 
these applications proceed efficiently, 
stage one should be scheduled well in 
advance of the stage two hearing. The 
judge may require time to consider 
the stage one decisions and if the mat-
ter proceeds to stage two, the appli-
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whether or not to assert a 
privacy interest in a record. 
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cant may want to amend the Notice of 
Application before it is provided to 
the complainant. And of course, coun-
sel for the complainant requires time 
to consult with the complainant, 
receive instructions and respond to 
the application. 

Keeping the Notice of Application 
from the Complainant 

It is unclear under what circum-
stances a trial judge would exercise 
the discretion to order that the com-
plainant either not receive the Notice 
of Application or receive only a 
redacted Notice. Is it only the most 
extreme situations, for example, 
where there may be concerns of 
national security? In my respectful 
view, it does not make sense that the 
court would endorse the com-
plainant’s meaningful participation, 
recognize that receipt of the entire 
NOA is required to ensure meaningful 
participation, and then routinely allow 
redactions. 

In my view, complainants’ counsel 
will likely vigorously resist efforts to 
provide a redacted Notice, consistent 
with the general thrust of what the 
SCC envisioned as their role. 

The Judicial Pre-Trial 
Although it is not my personal pref-

erence to attend JPTs, an ongoing 
issue is getting these applications into 
court in an effective manner. Often 
the applications are scheduled in 
ways that lead to further delay, for 
example, with a stage one and two 
proceeding to occur on the same day 
or consecutive days. Sometimes coun-
sel for the complainant is contacted 
and asked to appear at the stage one 
proceeding in which the complainant 
does not even have standing. There is 
ongoing confusion between the third-
party records regime and evidence in 
the possession of the defence (both of 
which are unhelpfully referred to as a 
“278” application). 

If it seems inevitable that there will 
be litigation involving the com-
plainant, it may be advantageous to 

involve complainant’s counsel at the 
JPT to ensure effective scheduling. 
Obviously, counsel’s involvement may 
only be for a part of the JPT, but it 
could prove very fruitful in making 
accurate estimates of court time and 
narrowing the issues. At the very least 
it is important that complainant’s 
counsel be brought into the schedul-
ing process in some fashion. 

Final thoughts 
The role of counsel for a com-

plainant in the criminal justice system 
is an evolving one. Opportunities for 
counsel to represent complainants in 
court (as opposed to merely providing 
independent legal advice) has only 
been codified since the passing of the 
Mills regime. In comparison, the roles 
of the prosecution and defence were 
established hundreds of years ago. As 
we proceed over the next years and 
decades, advocates who take on com-
plainant work must be acutely aware 
that the positions we take on issues 
may have ripple effects as the case 
law develops. 

At all times complainants’ counsel 
must fulfill their mandate to fearlessly 
advocate for their client, the com-
plainant, regardless of the interests of 
the Crown or the defence. Having said 
that, often the interests of the com-
plainant align with the Crown; but not 
always, and where those interests 
diverge, counsel may have to advo-
cate for the complainant against the 
Crown. 

In JJ and AS the SCC has endorsed 
the role of complainants’ counsel, and 
those of us who take on these cases 
are now tasked with litigating them in 
such a way that strengthens the rights 
granted to the complainant in Bill-
C51 and now endorsed as constitu-
tional. 

NOTES: 
1 2022 CarswellBC 1719, 2022 

CarswellBC 1720, 2022 SCC 28. I will 
simply refer to this joint decision as 
J.J. and A.S. 

2 R. v. Shearing, 2002 CarswellBC 

1661, 2002 CarswellBC 1662, 2002 
SCC 58. 

3 Statutory Review on the Provisions 
and Operation of the Act to amend the 
Criminal Code (production of records 
in sexual assault proceedings) Final 
Report, Standing Senate Committee on 
Legal and Constitutional Affairs, 
December 2012 at page 19. 

4 An example of evidence that is not 
capable of being admitted is evidence 
adduced for the purposes of the twin 
myths. Of course few, if any, applica-
tions clearly indicate that the evidence 
is being adduced for twin myth pur-
poses but in some circumstances the 
Crown will oppose at stage one on the 
basis that the evidence is not capable 
of admission. Frequently however the 
Crown will concede that the stage one 
requirements have been met and sub-
sequently the application will proceed 
directly to stage two. 

5 Interestingly, in November 2022, 
Mr. Reddick’s s. 276 application was 
dismissed at stage one. 

6 Given the practical focus of this 
article, I will not detail the Court’s 
holding on the Charter issues. 

7 JJ, supra, footnote 1, at paras. 23-
25. 

8 Supra, at para. 27. 
9 Supra, at para. 27. 
10 Supra, at para. 89. 
11 Supra, at paras. 100-101. 
12 Supra, at para. 102. 
13 Supra, at para. 95. 
14 Supra, at para. 92. 
15 Supra, at para. 96. 
16 At para. 67 JJ contemplates a sce-

nario in which the complainant may 
have a reasonable expectation of pri-
vacy in records that are in the posses-
sion of the defence and that relate to 
the sexual activity that forms the sub-
ject matter of the charge. In the usual 
course, evidence that relates to the 
subject matter of the charge is admis-
sible, it certainly does not have to 
pass the s. 276 filter. In JJ, however, 
the SCC held that the complainant’s 
reasonable expectation of privacy 
engages s. 278.92, even if it relates to 
the subject matter of the charge. 
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45; 52-54. 
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21 Supra, at para. 64. 
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33 Supra, at paras. 76-81. 
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The defence of an honest but mis-
taken belief in communicated consent 
(referred to as “HBMBICC” in this arti-
cle) is not the go to defence in sexual 
assaults. Section 273.2 of the Code 
specifically precludes it where the 
purported belief arose from self-
induced intoxication, recklessness or 
wilful blindness or where it arose in 
circumstances of induced consent as a 
result of abuse of a position of trust or 
authority. The accused had to have 
taken reasonable steps, in the circum-
stances known to him at the time, to 
ascertain the complainant was con-
senting and there has to be evidence, 
whether by affirmative words or 
active conduct, expressing that volun-
tary consent. An “air of reality” has 
always been needed for the defence 
to even be left with the jury. And, if 
there was any question as to the 
scope of such restrictions, the 
Supreme Court of Canada in Barton21 

detailed how the combined effect of 
requiring the accused to have taken 
reasonable steps, along with how 
such consent (as mistakenly believed) 
had to have been communicated, 
leaves the accused with a very limited 
set of circumstances on which to base 
the defence. 

Strategically you have to consider 
it when you have no other choice, 
recognizing that it can be especially 
complicated if you have a Jury. If the 
position of the accused is one of 
consent, you may find yourself 
restricted to that and that alone, as 
courts have been reluctant to let the 
defence run both consent and HBM-
BICC. But if you do happen to have 
one of those “unicorns”, namely a 
genuine evidentiary basis to advance 
the defence or, at the very least, one 
that’s arguable, a review of the appli-
cable principles in the context of 
Barton and cases decided since its 

“But I Really Thought. . .” –  
The Defence of Mistaken 
Belief in Consent After 
Barton 
by Jessyca Greenwood and Jeffrey R. Manishen*

Photo courtesy of K. Irwin.
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release is helpful. It might even lead 
to an extra benefit but that intriguing 
proposal will be left for the reader to 
uncover herein. 

Barton and Establishing HBMBICC 
What is clear from Barton is that 

consent must have been communicat-
ed between the parties. Acquiescing, 
failing to object or say no, or going 
along with the situation are not 
enough for the accused to show con-
sent was communicated. Relying on 
previous conversations, advanced or 

implied consent and “testing the 
waters” by acting first without ascer-
taining consent will also miss the 
mark. 

To understand the defence of HBM-
BICC, it’s important to begin with the 
review in Barton on what consent is 
and is not. This can be summarized in 
five key points: 

1. Consent is subjective, and is based 
on what was in the complainant’s 
mind at the time (paras. 88 - 89); 

2. Consent requires conscious and 
voluntary agreement, you cannot 

be asleep or unconscious (paras. 
88-89); 

3. Consent must be contemporane-
ous, and at the time of the sexual 
acts, it cannot be given in advance 
and can be revoked at any time 
(paras. 88-89); 

4. Consent is required for each of 
the sexual acts and the identity of 
the partner, the courts will not 
accept broad consent to multiple 
or escalating acts (para. 99); and 

5. A lack of resistance, fighting back, 
protest or verbalization of stop or 
no is not evidence of consent 
(paras. 98, 118). 

An accused’s honest but mistaken 
belief in communicated consent is, in 
essence, an admission of the actus 
reus but a denial of the guilty mind. It 
arises only when the actus reus, 
including the complainant’s subjective 
lack of consent, has been made out 
and, at that point, has to be negatived 
beyond a reasonable doubt.3 

While prior sexual history may gen-
erally play a very little role in the 
defence of actual consent, it may be of 
importance in understanding how the 
parties communicated consent and the 
nature of their relationship for the 
defence of HBMBICC. Justice 
Moldaver outlined at para. 93 some 
potential relevance as follows: “. . .in 
some cases, prior consensual activities 
may establish legitimate expectations 
about how consent is communicated 
between the parties, thereby shaping 
the accused’s perception of communi-
cated consent to the sexual activity in 
question at the time it occurred”. Each 
analysis is contextual and case specif-
ic, as illustrated further herein with 
respect to applications under s. 276.4 

What about Reasonable Steps? 
As stated, rather succinctly, by 

Moldaver, J., in Barton, “. . .no rea-
sonable steps, no defence.” 

What steps are required is a context-
specific exercise. There are three ele-
ments to demonstrating the accused took 
reasonable steps outlined in Barton: 

1. What was known to the accused 
and in their mind at the time. This 
line of inquiry is subjective, name-
ly what the accused thought and 
believed. That belief must be hon-
estly held (even if not objectively 
reasonable) and is not based on 
what the accused ought to have 
known; 

2. Given what the accused knew and 
understood about the circum-
stances surrounding the 
encounter what steps did the 
accused take to obtain or confirm 
the complainant’s communicated 
consent? For this line of inquiry, 
the standard is objective: what 
would the reasonable person have 
done to ascertain whether there 
has been, at that time, communi-
cated consent to the sexual activi-
ty to be undertaken? If the 
accused made no inquiries, there 
must be clear evidence of conduct 
on the part of the complainant, 
failing which the accused’s 
defence of HBMBICC would likely 
fail at this stage; 

3. The law is not that the accused 
had taken ALL steps available to a 
person, but that they took reason-
able steps. This last consideration, 
as discussed in Barton5 is an ele-
ment often contentiously argued 
by prosecutors who outline to the 
triers of fact all of the ways that 
the accused failed to take all steps 
available to them. As indicated 
above, the accused’s own level of 
intoxication is of no assistance 
where the accused’s mistaken 
belief resulted from their own 
intoxication.6 

The accused/client’s belief in con-
sent cannot in itself be based on rape 
myths or stereotypes. How Counsel 
presents the circumstances, back-
ground and context to the trier of fact 
in these types of cases will be key. 
The more invasive or higher risk the 
act, the Court will find that there is a 
higher threshold to satisfy what steps 
are reasonable. This higher threshold 

“…in some cases, prior 
consensual activities may 

establish legitimate 
expectations about how 

consent is communicated 
between the parties, 
thereby shaping the 

accused’s perception of 
communicated consent to 

the sexual activity in 
question at the time it 

occurred”.

For the Defence_43-1_Layout 1  2023-01-05  10:20 AM  Page 19



FOR THE DEFENCE  •  VOL. 43  •  NO. 120

“BUT I REALLY THOUGHT…” – THE DEFENCE OF MISTAKEN BELIEF IN CONSENT AFTER BARTON
Jessyca Greenwood and Jeffrey R. Manishen

may apply equally where the accused 
and complainant do not know each 
other well as those interactions leave 
room for misinterpretation and misun-
derstandings.7 

The recent decision of the Alberta 
Court of Appeal in Heymerdinguer,8 
upholding a jury’s acquittal on a 
charge of sexual assault, provides a 
useful illustration of how conduct, as 
opposed to words, can be significant 
for the defence of HBMBICC on the 
issue of communicated consent. In 
that case, involving sexual activity 
occurring in darkness between two 
men, the complainant’s initiation of 

the activity (under the mistaken belief 
as to the identity of the other party) 
was capable of being characterized as 
communicated consent and, accord-
ingly, supportive of the air of reality 
for the defence. Initiation of sexual 
activity should be distinguished from 
simply engaging in it, such engage-
ment not being sufficient to constitute 
communicated consent as required 
prior to the activity commencing.9 

The Court also confirmed how the 
jury should be instructed with respect 
to the honesty of the accused’s belief. 
While they should be cautioned that it 
did not have to be reasonable, “the 

reasonableness of his belief may be an 
important factor for you to consider in 
deciding whether he had the honest 
belief that he claims”.10 

As we have seen, stereotypes and 
myths can be perpetuated in court 
and operate to the advantage or dis-
advantage of both the prosecution 
and defence.11 They came under con-
sideration once again in 
Heymerdinguer. Rejecting the 
Crown’s argument that the defence of 
HBMBICC couldn’t be raised because 
the accused knew that the com-
plainant was heterosexual, the Court 
noted that the Crown hadn’t called 
evidence on that point. Further, to 
allow sexual orientation to form part 
of the deliberations on issues such as 
consent or what an accused might 
have believed about it (or the lack of 
it) would invite impermissible myth 
and stereotypical reasoning. As they 
stated, “[d]rawing hard and fast rules 
about consent on the basis of sexual 
orientation when assessing a defence 
of mistake of fact is not in the inter-
ests of justice”.12 

It is not uncommon for an accused 
to be faced with allegations of sexual 
assault that are historical in nature. If, 
in such circumstances, the allegations 
arose prior to the amendments in 
1983 with respect to consent as well 
as to the defence of HBMBICC, one 
trial judge has ruled that none of the 
post-amendment statutory definitions 
of consent, including s. 273.1(1), and 
none of the statutory restrictions of 
the defence of HBMBICC, were to 
form part of the instructions to the 
jury. Only the common law principles 
as applicable at the time were to be 
included.13 

The Air of Reality 
Prof. Hamish Stewart, in “Sexual 

Offences in Canadian Law” (Toronto: 
Thomson Reuters 2004), put the test 
this way: “Before leaving the defence 
with the trier of fact, the trial judge 
must be satisfied that there is evi-
dence on which a reasonable and 
properly instructed jury could find an 

honest, untainted belief in communi-
cated consent and reasonable 
steps.”14 

On the face of it, this passage seems 
easy enough to follow and apply. 
Further, it has been said that the 
threshold is low. Specifically, “The 
Supreme Court of Canada has remind-
ed trial courts that any doubt about 
the air of reality should be left to the 
trier of fact.”15 

If the versions given by the com-
plainant and accused are largely sim-
ilar but with differing interpretations 
of what happened, the defence of 
HBMBICC should generally be put to 
the jury. It is only where it is realisti-
cally possible to “splice the two ver-
sions together to “produce a reason-
ably coherent set of facts supported 
by the evidence” that an air of reality 
may be found to exist. However, 
when it is a matter of “diametrically 
opposed” versions of the events on 
the issue of consent, the accused tes-
tifying that the complainant was 
active, willing and voluntarily con-
senting, courts have generally 
refused to put the defence to the 
jury: R. v. Park, 1995 CarswellAlta 
221, 1995 CarswellAlta 412, [1995] 2 
S.C.R. 836 (S.C.C.) at paras. 25, 26.16 

When a trial judge has found that 
there is no air of reality to the 
defence, it must be remembered 
that the element of knowledge of 
non-consent, namely that the 
accused knew it or was wilfully 
blind or was reckless as to non-con-
sent, must still be the subject of 
instruction to the jury. The trial 
judge is required to “inoculate the 
jury against mistakes of law mas-
querading as mistakes of fact (e.g. 
mistaken belief in implied consent 
arising from lack of objection) when 
the defence is being left. When it is 
not, the trial judge must instruct the 
jury that evidence of the accused’s 
mistaken belief is not to be consid-
ered at all when the jury determines 
whether the accused had the neces-
sary mens rea.17 

Before leaving the defence 
with the trier of fact, the 

trial judge must be satisfied 
that there is evidence on 
which a reasonable and 
properly instructed jury 

could find an honest, 
untainted belief in 

communicated consent and 
reasonable steps.

For the Defence_43-1_Layout 1  2023-01-05  10:20 AM  Page 20



Section 276 and HBMBICC 
While evidence of prior sexual activ-

ity between the parties is not admissi-
ble for the purposes of showing that, 
by reason of the sexual nature of such 
activity, the complainant is more like-
ly to have consented on the occasion 
giving rise to the charge, it may be 
admissible when it could have influ-
enced the accused’s perception of the 
communication of consent at the time 
of the alleged offence, provided that 
he can explain how and why it influ-
enced that belief. As reiterated recent-
ly in R. v. Ravelo-Corvo: 

“[42] The jurisprudence recognizes that 
prior sexual activity may be particularly 
relevant to a defence of honest but mis-
taken belief in communicated consent, 
provided it does not rest solely on twin-
myth reasoning: Goldfinch at para. 62; 
Barton at para. 94.”18 

The difference between the inad-
missibility of evidence of prior sexual 
activity to support a defence of con-
sent but admissibility for the purposes 
of HBMBICC (when the parties had 
no previous relationship) is well-illus-
trated in the recent trial decision in R. 
v. Comin, referred to on other issues 
herein. A summary of the evidence 
included the following features: 

a. The defence provided the court 
with a detailed description of the 
evidence it was seeking to intro-
duce and how it was relevant to 
the issue in question. It included 
the complainant having offered to 
perform oral sex on the accused 
while at a bar earlier in the 
evening and did, in fact, do so 
later on at the residence; 

b. She also advised him that he “had 
better” have intercourse with her 
later on that night. And they did; 

c. The complainant kissed him out-
side of the bar before they went in 
and, again, at the house; 

d. The complainant did not disclose 
any of the above activity to the 
police; 

e. At the residence, the accused’s 
version of events was that as he 
was going to leave the bedroom 
to let her engage in sex with 
another man when they had start-
ed kissing, she asked him to stay 
and even put her hands down his 
pants, masturbating him. As a 
result, he did stay and engaged in 
sexual activity with her. 

The trial judge admitted the evi-
dence using a reasoning process that 
defence counsel would certainly 
appreciate, particularly given the 
reasons in Goldfinch.19 She com-
mented: 

a. Without the evidence of the prior sex-
ual activity (the advances regarding spe-
cific sexual acts) in the bar, his descrip-
tion of how the behaviour started in the 
bedroom would be “incoherent, implau-
sible and improbable.”;20 

b. “Ordinary people who apply every-
day experiences about how consensual 
sexual activity develops with acquain-
tances do not typically find themselves 
involved in the circumstances that found 
this indictment. This prior sexual activi-
ty evidence serves to dispel what might 
otherwise be a cloud of skepticism and 
disbelief that would likely hang over Mr. 
Comin’s claim that he had good faith 
intentions to have a consensual sexual 
encounter. The proposed evidence 
alters his story from a completely 
implausible one to one with a possibility 
of coherence.”21 

c. Mr. Comin was able to explain how 
the proposed evidence affected his 
belief that when the complainant asked 
him to stay in the bedroom, she was still 
sexually pursuing him;22 

d. The proposed evidence also informed 
his credibility as to his defence;23 

e. Assessing his state of mind on an 
unduly circumscribed and sanitized 
basis would be unfair and would create 
an unsurmountable burden;24 

f. “To prohibit Mr. Comin from adducing 
the proposed evidence also appears to, 
at least partially, perpetuate a different 
myth or stereotype that is surely no 
longer relevant in the modern era: that 
women are incapable of pursuing men 
or initiating sexual encounters.”25 

A s. 276 application was also suc-
cessful where the parties were living 
together in a domestic relationship 
and the accused’s defence to sexual 
assault was HBMBICC.26 The trial 
judge found that evidence of a pattern 
of conduct of “make up sex” after an 
argument or disagreement was rele-
vant and necessary to allow the 
accused to demonstrate how the com-
plainant had previously communicat-
ed consent to support his belief that 
consent was expressed. Further, his 
conduct, involving a “step-by-step” 
process in which, if she provided an 
active response to his initial touch, led 
him to move to a more intimate touch, 
as had happened many times before 
in similar circumstances, could satisfy 
the reasonable steps requirement as it 
was distinguishable from “testing the 
waters” or advance consent. 

To summarize the over-arching prin-
ciples to be emphasized on applica-
tions like these, defence counsel may 
find it hard to improve on the lan-
guage of Ker, J., in Comin: 

[110] An equally compelling societal 
interest is avoiding wrongful convic-
tions. Excluding relevant, probative evi-
dence proffered for a proper purpose, 
which informs the accused’s thought 
processes on his belief in communicated 
consent, would be antithetical to this 
equally important societal interest. 
Limiting instructions on the permissible 
and impermissible uses guard against 
the twin-myth reasoning that could 
creep in if this evidence was admitted 
without proper constraints. 

[111] In this case, the right of the com-
plainant and of every individual, includ-
ing accused persons, to personal securi-
ty and the full protection and benefit of 
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the law is best accommodated by admit-
ting the proposed evidence for the lim-
ited purposes I have outlined above. 

 Jessyca Greenwood, Partner & 
Litigator, Spring Law. Jeffrey R. 
Manishen, Associate, Ross & McBride 
LLP. 
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The law surrounding sexual assault 
trials has evolved tremendously since 
the 1980’s, and has seen particularly 
rapid changes in the last five years. In 
2018, Bill C-51 came into effect, intro-
ducing new procedural requirements 
in order to introduce evidence relating 
to a complainant’s prior sexual history. 
Since then, the Supreme Court has 
released several key decisions inter-
preting the new provisions. 

Despite this case law, the law around 
s. 276 remains challenging to navigate, 
both procedurally and tactically. This 
article will provide a framework 
lawyers can use to assess whether they 
need an application and how best to 
manage the 276 provisions. 

Background 
In order to understand the current 

provisions, it is important to remember 
how the law has grown in this area. 
The most recent changes to the admis-

sibility of evidence in sexual assault tri-
als stems from the changes in Bill C-51, 
which built upon the foundation from 
seminal cases such as R. v. Darrach 
and R. v. Seaboyer. 

In R. v. Seaboyer, the Supreme Court 
of Canada struck down the 1982 leg-
islative amendments that provided a 
blanket ban on all evidence of a com-
plainant’s prior sexual activity as being 
overbroad. In 1992, Parliament enacted 
a new version of s. 276, which later 
was held to be constitutional in R. v. 
Darrach. 

Despite this new case, the principles 
established in Seaboyer continue to 
apply as common law alongside the s. 
276 regime. They can be engaged and 
apply to evidence that is not squarely 
caught within the corners of s. 276, 
such as Crown evidence.1 

In its current iteration, s. 276 main-
tains the goal of eliminating the ‘twin 
myths’ which previously allowed a 

An update  
on the law  

surrounding s. 276 
by Anne Marie McElroy

Photo courtesy of Ben Welland.
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complainant’s prior sexual history to 
be used to suggest that she is either 
less worthy of belief, or more likely to 
have consented. Such evidence is pre-
sumptively inadmissible. The proce-
dural requirements, now nested in s. 
278.93 and 278.94 require a written 
application setting out detailed particu-
lars of the evidence that the accused 
seeks to rely on at least seven days 
prior to the hearing. The complainant 
has the right to be represented by 
counsel to make submissions, though 
she is not compellable as a witness. 2 

The purpose of s. 276 was further 

developed by the Supreme Court in R. 
v. Goldfinch in 2019. The Court 
emphasized that the section focuses on 
the relevance of the proposed evi-
dence. The accused must positively 
identify a use for the proposed evi-
dence that does not invoke the twin 
myths, and cannot rely on context, nar-
rative or credibility as the reason for its 
admission.3 

Does s. 276 apply? 
The first question to consider when 

approaching evidence of prior sexual 
conduct is whether s. 276 indeed 
applies. The section lists a number of 
enumerated offences, which include 

sexual assault, but also sexual exploita-
tion, incest and others. If a client is 
charged with one of these offences, 
then an application will be necessary. 

However, simply because an offence 
isn’t enumerated doesn’t mean that s. 
276 doesn’t apply. In Barton, the 
Supreme Court held that the 276 
regime is to be given a ‘broad, gener-
ous interpretation’ in its application. 
Therefore, if a listed offence was 
‘implicated’ in the proceedings, then 
the section would be engaged. This 
was the case in Barton, which involved 
a murder charge which included a sex-
ual assault. The court in R. v. Floyd 
held that some elements of the offence 
charged align with elements of an enu-
merated offence, and found that 
human trafficking engaged the provi-
sions in s. 276.4 

There may be instances where s. 276 
is not engaged, but Seaboyer is 
nonetheless applicable. Such was the 
case in R. v. A.M.5 where the court con-
sidered a motion for direction with 
respect to a charge of non-consensual 
distribution of intimate images. Justice 
Fraser in the Ontario Court of Justice 
ruled that the provisions in s. 276 were 
not invoked, but that the common law 
regime nonetheless applied. This dis-
tinction makes little difference, given 
that it required a written application 
supported by an affidavit that detailed 
the proposed evidence justifying its 
admission. However, it does limit the 
ability of counsel for the complainant 
to participate in the proceedings.6 

What is the proposed evidence? 
The next step to consider is the 

nature of the proposed evidence and 
its relevance at trial. As articulated in s. 
276(2) of the Criminal Code, in order 
to be admissible, the evidence pro-
posed must be of (a) specific instances 
of sexual activity and (b) be relevant to 
an issue at trial. Finally, as per (c) it 
must have significant probative value 
that is not substantially outweighed by 
the danger to the prejudice to the 
proper administration of justice. 

The court in Goldfinch directs us to 

consider ‘specific instances of sexual 
activity’ in the context of the scheme 
and broader purpose of s. 276.7 The 
degree of specificity required will 
depend on the evidence, its intended 
use and its potential to prejudice the 
proper administration of justice. 

Bill C-51 clarified that sexual activity 
includes any communication made for 
a sexual purpose or whose content is 
of a sexual nature.8 Private records, 
such as text messages or e-mails that 
content sexual content will be subject 
to the screening regime under s. 
278.92 of the Code, but also engage s. 
276. 

With respect to relevance, the 
Supreme Court has emphasized that 

relevance cannot be based on generic 
references to credibility. There are 
some instances where prior sexual 
conduct may be relevant to a defence 
of honest but mistaken belief in com-
municated consent, or where there is a 
prior inconsistent statement. In these 
cases, there is a specific purpose for 
the evidence. The Court further 
emphasized that any reference to con-
text, narrative and credibility must be 
free from twin myth reasoning.9 

In his concurring decision, Justice 
Moldaver wrote that in order to meet 
the relevance threshold, the accused 
must demonstrate that the evidence 
goes to a legitimate aspect of his 
defence and is integral to the ability to 

. In Barton, the Supreme 
Court held that the 276 
regime is to be given a 

‘broad, generous 
interpretation’ in its 

application. Therefore, if a 
listed offence was 
‘implicated’ in the 

proceedings, then the 
section would be engaged.

Private records, such as text 
messages or e-mails that 

content sexual content will 
be subject to the screening 
regime under s. 278.92 of 

the Code, but also engage s. 
276. 
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make full answer and defence. In other 
words, there must be facts or issues 
that can only be resolved with refer-
ence to the sexual activity in question.10 

The application must also be brought 
where the cross-examination includes 
evidence of other sexual activity to 
challenge Crown-led evidence.11 

Balancing prejudicial vs probative 
effect 

In determining whether evidence of 
prior sexual activity is admissible, the 
trial judge must balance the factors 

enumerated in s. 276(3) of the 
Criminal Code. According to 
Goldfinch, the balancing will ultimate-
ly depend on the nature of the evi-
dence and the factual matrix of the 
case.12 

Stage one 
The application under s. 276 pro-

ceeds in two parts. The first stage con-
sists of a screening function, where the 
judge must consider whether the evi-
dence is capable of being admissible 
under s. 276(2). 

If this threshold is met, then a voir 
dire is held to consider the application 
proper. Otherwise, the application is 
dismissed. The threshold on stage one 
is low, and the application should pro-
ceed to stage two unless the evidence 
appears to be incapable of being 
admissible.13 If there are doubts with 
respect to admissibility, then the court 
should err on the side of proceeding to 
a hearing.14 

The Supreme Court in R. v. J.J.15 
noted that there is no prescribed form 
for stage one of the application – it can 
be done in writing, orally or both. How 
stage one is conducted remains at the 
discretion of the trial judge in accor-
dance with their trial management 
powers, and this stage remains in cam-
era.16 

Stage two 
In Stage two of the application, the 

judge considers whether the evidence 
is admissible, taking into account the 
factors listed in s. 276(3). While the 
first factor references the rights of the 
accused to make full answer and 
defence, the remaining factors lean 
more into the rights of the com-
plainant, and the dignity and privacy 
interests. Still, the Supreme Court has 
held that the more important the evi-
dence is to the accused, the more 
weight should be given to the rights of 
the accused.17 

It is important to remember that the 
qualification of ‘significant’ to the pro-
bative value of the evidence does not 
result in a high bar. The Court in 
Darrach defined significant probative 
value as “evidence that has more than 
“trifling relevance” and is capable in 
the context of all of the evidence of 
leaving the jury with a reasonable 
doubt”.18 

In considering the value of the pro-
posed evidence, it is important that 
counsel clearly identify its purpose and 
relevance. Prior sexual activity can be 
pivotal to a trial and should be admis-
sible if there is a legitimate evidentiary 
foundation for its admission. The pur-
pose of s. 276 is to limit unnecessary 

cross-examination that strikes at the 
dignity and privacy of the complainant, 
not to preclude relevant evidence from 
being used at trial. Again, it is crucial 
that the evidence in question be prop-
erly situated in terms of its relevance at 
trial and probative value, and free from 
twin myth reasoning. 

Form of the application 
The application must be in writing, 

setting out the detailed particulars of 
the proposed evidence and must 
address the relevance of the proposed 
evidence to an issue at trial. Practically 
speaking, the application must include 
a notice of application as well as an 
affidavit. The affidavit must not be pro-
vided directly by the accused,19 but 
could be submitted by anyone who has 
knowledge of the relevant information 
and can personally testify to its truth. 
In many cases, the only person with 
knowledge will be the accused, but it 
is not strictly necessary that the 
accused provide the affidavit if the 
information is otherwise available. 

The Crown is entitled to cross-exam-
ine the Applicant on the contents of 
the application. This cross-examination 
should be limited to the admissibility 
of the proposed evidence, and the 
Crown should not be permitted to 
question beyond the scope of the 
application. The trial judge maintains a 
responsibility to control the cross-
examination so that its purpose 
remains the evidentiary determination 
of the voir dire.20 Still, defence counsel 
should object if the cross-examination 
strays from the admissibility of the pro-
posed evidence. 

The Court is entitled to consider the 
evidence given on the voir dire in 
determining the case proper, and the 
Crown has been found to be entitled, 
for the purposes of impeachment, to 
question the accused on their evidence 
adduced during cross examination.21 
The evidence on the voir dire is pro-
tected by s. 13 of the Charter and can 
only be used at trial to impugn credi-
bility.22 The Ontario Court of Appeal 
confirmed in its 2022 decision R. v. 

26
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H.P.23 that the evidence offered in the 
affidavit is not compelled pursuant to 
Darrach, and therefore a trial judge is 
entitled to make use of it in the credi-
bility analysis and to draw inferences 
of guilt. In practical terms, this means 
that counsel should ensure that their 
client is well-prepared to answer ques-
tions in cross-examination both in the 
voir dire and at trial, understanding 
that any inconsistencies could damage 
their credibility at trial. 

Timing of Application 
As previously noted, the application 

is meant to be heard ahead of the trial 
as a pre-trial motion. However, there 
will be instances where the relevance 
of a piece of evidence only crystalizes 
mid-trial. In that instance, the applica-
tion can be renewed, although it will 
typically require an adjournment. 

In instances where there is a poten-
tial for a mid-trial application, coun-
sel may wish to canvass this at the 
judicial pre-trial and schedule the trial 
in a manner that allows for a gap in 
the days of proceeding to accommo-
date a potential mid-trial s. 276 appli-
cation. 

Trial judge’s role 
The Supreme Court has held that a 

trial judge maintains a gate-keeper role 
throughout a sexual assault trial.24 
Rulings on s. 276 applications can be 
modified as the trial proceeds, and the 
evidence can be called in a manner 
that protects the integrity of the trial 
process. As outlined in Goldfinch, 
there are “best practices” that can 

ensure that the questioning does not 
go any further than necessary, includ-
ing allowing 276 evidence to be lead or 
reduced to an agreed statement of fact. 
Other options include the Court 
approving certain questions ahead of 
time and ceasing questioning once an 
inconsistency has been established.25 

Conclusion 
While the provisions of s. 276 remain 

difficult to navigate, it is critical that 
counsel understand the framework 
they provide to competently represent 
clients charged with sexual offences. 
Defence counsel should frame these 
applications in a manner that outlines 
the need for the evidence for full 
answer and defence, and sets it apart 
from any prohibited reasoning that 
invokes the twin myths. Furthermore, 
counsel can emphasize that the judge 
can play a role in protecting the dignity 
and privacy of complainants through 
the best practices outlined in 
Goldfinch. In doing so, we can ensure 
that the necessary evidence is admissi-
ble to ensure our client’s right to a fair 
trial. 
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Introduction 
The Supreme Court recently pro-

nounced on the proper consideration 
of capacity to consent vis-à-vis “actual” 
consent and vitiation of consent in R. v. 
G.F.1 While the four requirements for 
capacity as articulated in that case are 
substantially similar to the Hutchinson 
requirements for consent broadly, the 
Supreme Court in GF both refined the 
test itself – by adding a fourth element 
– and clarified how it is to be applied. 
The bottom line is this: in addition to 
lack of knowledge of the act itself, the 
sexual nature of that act, and the spe-
cific identity of those involved, the 
Crown may also attempt to prove 
beyond a reasonable doubt that the 
complainant lacked the ability to 
understand that refusal is an available 
choice. Absence of any one of the four 
elements is incompatible with the exis-
tence of actual consent and establishes 
a sexual assault prima facie. 

Foundation: R. v. Hutchinson2 
Although capacity to consent specifi-

cally was not an issue in Hutchinson, 
the Supreme Court defined the consti-
tutive elements of a sexual act in this 
decision. Simply put: what does the 
complainant need to know in order to 
provide meaningful consent? 

In doing so, the Court shaped the 
development of an important distinc-
tion in the law of sexual assault – that 
between incapacity to consent and viti-
ation of consent by fraud. This same 
relationship would later be clarified in 
GF but only slightly; and so, in order to 
understand GF, a primer on 
Hutchinson is instructive. 

The question before the Supreme 
Court was as follows – 

Is functional contraception: 

1) an “essential feature” of sexual 
activity such that the complainant’s 

Capacity,  
Fraud,  

Consent –  
Which One, When? 

by Alannah Marrazzah-Radeschi

Reproduced with the permission of 
Alannah Marrazzah-Radeschi.
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knowledge of its presence or 
absence goes to consent ab initio? or 

2) a condition of consent separate 
from the nature of the act, mean-
ing that the proper inquiry is one 
into whether or not deception on 
this point would constitute a fraud 
and vitiate otherwise valid, existing 
consent? 

In order to determine this question – 
with the Court eventually deciding in 
favour of the second, “narrow” inter-
pretation – the Court engaged in statu-
tory interpretation and used HIV non-
disclosure cases (Cuerrier and Mabior) 
as comparators. The Court rightly 
noted that interpreting “essential fea-
tures” broadly would capture conduct 
not intended to be criminalized and 
which lacked the “necessary reprehen-

sible character” attendant to an act like 
that in the instant case – surreptitiously 
poking holes in condoms. 

Thus, having decided what is not 
included in the definition of the sexual 
act in question, the Court also reiterat-
ed the (at the time, three) elements of 
knowledge which are included within 
the narrow interpretation of the sexual 
act in question: 

1) the physical act itself (which 
object or body part is going where 
and doing what); 

2) sexual nature of the act (as 
opposed to being for another pur-
pose, such as a medical examina-
tion); and 

3) specific identity of the other 
party/ies (as known to the com-
plainant personally) 

Because these elements constitute 
the substance of a sexual act, the 
Crown proving the absence of knowl-
edge of any one of them beyond a rea-
sonable doubt means that consent can-
not be made out; this is the context 
which will come to inform the holding 
in GF some 7 years later. As will now 
be discussed, in cases where intoxica-
tion deprives a complainant of the abil-
ity to appreciate any essential feature 
of the act, consent likewise cannot be 
found to have existed. 

New Law: The ONCA Decision 
At trial, the accused GF was found 

guilty of sexual assault. The Court of 
Appeal overturned the conviction 
entered by the trial judge because it 
found the reasons in support of the 
conviction to be insufficient; it found 
the trial judge’s reasons confused the 
analytical steps of the test and held 
that it was legally necessary to consid-
er actual consent first and then, if nec-
essary, its vitiation (of which incapaci-
ty was held to be a species) after mak-
ing that finding. 

SCC Reversal of ONCA Decision 
At the Supreme Court, the decision 

of the trial judge was restored. The 

Court was unanimously agreed that it 
is best left to a judge’s discretion – 
based on the facts of a specific case – 
in what order to consider capacity, 
consent, and vitiation of consent; in 
contrast, the dissent found that, 
notwithstanding that there was no nec-
essary order to follow in making these 
determinations, the trial judge’s rea-
sons were insufficient. 

The Court also took the three 
Hutchinson requirements (under-
standing of the physical act, sexual 

nature of the act, and specific identi-
ty of the other party/ies) and added a 
fourth – that the complainant be capa-
ble of understanding that refusal to 
consent is an available choice. 
Absence of any one of the four compo-
nents, proven beyond a reasonable 
doubt, grounds a finding of incapacity 
to consent to sexual activity. This is 
not to be confused with vitiation of 
consent by fraud or threat; at this 
stage, the inquiry is focused only on 
whether the complainant was pos-

The bottom line is this: in 
addition to lack of 

knowledge of the act itself, 
the sexual nature of that 

act, and the specific identity 
of those involved, the Crown 

may also attempt to prove 
beyond a reasonable doubt 
that the complainant lacked 

the ability to understand 
that refusal is an available 
choice. Absence of any one 

of the four elements is 
incompatible with the 

existence of actual consent 
and establishes a sexual 

assault prima facie.

Being able to first tease out 
issues of capacity to consent 

from issues of actual 
consent (and from those of 
vitiated consent) and then 

formulate an argument 
responsive to all live issues 
is of the utmost importance 
for defence counsel. Where 
the wrong issue is identified 
and argued at the expense 
of another, the prejudice to 

the client’s case can be 
catastrophic
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Focus of inquiry: Complainant's mental state and intentions FOI: Accused's belief in light of 
complainant’s words / actions 

FOI: circumstances in which 
consent was given 

Ql: Capacity? Yes Q2a: Subjective Yes Q3: Vitiation of Yes(BRD): 
-> consent? -> consent? sexual assault 

No (BRD): Sexual No (BRD): Q2b: Honest Yes No: no offence 
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Per GF, comp comp's mind belief? Consider: 
understands: Often, a W(D) No (BRD): Fraud, Threat, 

Physical act analysis ofcomp Incl. analysis Sexual assault statutoryfactors 
Sexual nature and accused - of reasonable (CCS. 273.1(2)2 

Specific ID factual consent steps to dispel 
Available choice establishes legal inference of Legal consent can 

consent at this recklessness / divergefrom (and 
stage. carelessness override) factual 

consent here 
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sessed of the requisite cognitive capac-
ity to exercise a choice to engage in 
sexual activity (rather than whether 
they were making that decision prop-
erly informed). In this way, it is in line 
with the “conscious and operating 
mind” formulation of consent 
expressed in R. v. A. (J.)3– with an 
emphasis on the term “operating”. 

Analytical Steps: Just My Opinion 
Being able to first tease out issues of 

capacity to consent from issues of actu-
al consent (and from those of vitiated 
consent) and then formulate an argu-
ment responsive to all live issues is of 
the utmost importance for defence 
counsel. Where the wrong issue is 
identified and argued at the expense of 
another, the prejudice to the client’s 

case can be catastrophic; see R. v. 
Cubillan,4 where the Court of Appeal 
found that the failure to address capac-
ity to consent grounded, in part, a find-
ing of ineffective assistance of counsel. 

While the Court has stated that there 
is no specific order of operations to be 
applied when considering capacity to 
consent and actual consent (and, 
indeed, the vitiation thereof), in service 
of economy of thought, it may often be 
beneficial to consider capacity first. A 
lack of capacity to consent terminates 
the inquiry, as it is incompatible with 
the existence of real consent. The 
inverse, however, is not necessarily 
true – a complainant may (and often 
does) withhold consent even while 
perfectly capable of consenting. Actual 
consent is downstream of capacity. 

Conversely, even where there is capac-
ity to consent and actual consent is 
accepted by all parties, there may be 
circumstantial factors which function 
to override that consent, resulting in a 
finding that the complainant’s actual 
consent has been vitiated. 

Thus, considering capacity first (and 
vitiation last) when crafting an argu-
ment, especially in the early stages, 
will streamline the process; all the 
indicia of actual consent in the world 
will not be of any legal help within a 
factual matrix which also includes 
unaddressed issues of incapacity to 
consent. Thus, assuming the conces-
sion of a sexual act (i.e. a case in 
which only consent is in issue) I sug-
gest the following tool in assisting the 
analysis: 

30
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Other Takeaways 
• Thorough recollection of the rel-

evant sexual activity is not (in and 
of itself) incompatible with a find-
ing of incapacity [para. 65] 
• Though, conversely: “Drunken -

ness, alcohol-induced memory 
loss, disinhibition, or loss of self 
control are not the equivalent of 
incapacity; a drunken consent is 
still a valid consent: R. v. Cedeno, 
2005 ONCJ 91, at para. 18; R. v. 
J.W.M., [2004] O.J. No. 1295, at 
para. 55.” [from R. v. Tahan at 
para. 130] 

• In distinguishing capacity issues 
from vitiation issues: the necessary 
implication of a lack of capacity is 
that consent never existed, while 
vitiation of consent requires a find-
ing that consent did exist – but 
arose from conditions which ren-
dered that consent legally invalid, 
like fraud or threat. 

• Capacity to consent requires a 
higher level of understanding than 
the capacity to withhold consent 
[from GF at para. 62] 
• It takes a higher level of cogni-

tive function in order to establish 
understanding of four particular 

concepts than it does to indicate 
blanket disagreement (which has 
no particularized elements in 
law) 

• See R. v. Tahan, (2022), 2022 
CarswellOnt 1909, 2022 ONSC 
1103 (Ont. S.C.J.) for a post-GF 
analysis of capacity to consent 
where the complainant’s capacity 
to comprehend specific identity 
was a live issue. 
• See also paras. 57-63 of 

Hutchinson; R. v. Brar, (2021), 
2021 CarswellAlta 1014, 23 Alta. 
L.R. (7th) 1, 2021 ABCA 146 
(Alta. C.A.); R. v. 
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Heymerdinguer, (2021), 2021 
CarswellAlta 745, 23 Alta. L.R. 
(7th) 55, 70 C.R. (7th) 234, 2021 
ABCA 112, 399 C.C.C. (3d) 3 
(Alta. C.A.). 

Conclusion 
While the holding in GF is not a rad-

ical departure from the three-part defi-
nition developed in Hutchinson, the 
Court did add a fourth requisite com-
ponent to capacity to consent (that is – 
that the withholding of consent is an 
available choice) and allow trial judges 
discretion in ordering their analysis of 
actual consent, capacity to consent, 
and vitiation of that consent depending 
on the circumstances of any given 
case. As a result, the law surrounding 
consent to sexual activity has been 
both factually refined (with more avail-
able paths to incapacity) and analyti-
cally broadened (with more flexibility 
in how judges conduct their analysis). 

Finally, in holding that the capacity to 
consent requires a higher level of 
understanding than the capacity to 
withhold consent, the Court has nulli-
fied the argument that incapacity and 
withholding of consent are mutually 
exclusive conclusions. 
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You are not alone if, in preparation 
for a sentencing hearing, you tend to 
focus on the actual sentence your 
client will receive, as opposed to addi-
tional orders the court may make. You 
expend a great deal of effort on trying 
to limit the length of time your client 
will have to spend in jail – and may 
overlook the preparation of careful 
argument to resist ancillary orders. Yet, 
in particular when it comes to s. 161 
orders in sexual offence cases against 
minors, these can not only have dra-
matic consequences for your client, 
they, in fact, may impact the length of 
time your client ends up spending in 
custody. Here’s why – and what you 
can do about it. 

A s. 161 order – sometimes called a 
“parks & playgrounds” order – can 
restrict the freedom of movement and 
association of a person sentenced for a 
sexual offence against a minor, not 
only as it relates to parks and commu-

A Section 161 Order  
May Keep Your Client in 
Jail – And Complicate 
Their Life Long After 
by Jeff Rybak and Christine Mainville

Photo courtesy of Gabe Ramos. Photo courtesy of Markian Lozowchuk.
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nity centers but much more broadly. 
Restrictions can be made with respect 
to associating with persons under the 
age of 16 generally, and in respect of 
accessing the Internet. This can have 
far-reaching consequences. 

One potential consequence relates to 
parole. Leaving aside other issues, 
many clients subject to s. 161 orders 
may be decent candidates for parole. 
However, once a court has opined that 
the client is not to be trusted in a park 
or playground, on the Internet, or in 
the presence of children generally, by 
imposing a s. 161 order, the Parole 

Board will take note and consider the 
implications of these limitations on 
release. The broader the scope of the 
conditions, the more the Parole Board 
will have cause for concern. 

To present a viable parole plan, a 
client needs to make appropriate 
arrangements for residence, employ-
ment or education, counseling, and 
more. If the order renders their pro-
posed residence unsuitable because it 
is too near a park or a school, they 
may be denied parole. If their plans for 
work or school fall apart because they 

cannot observe restrictions to not com-
municate with young persons while 
doing so, or because they need to use 
the Internet and they are prohibited 
from doing so, they may be denied 
parole. If they cannot pursue counsel-
ing in a practical and cost-effective 
way, they may not get parole. Even 
worse, while some of these issues are 
potentially navigable with the right 
plan, if the client presents in a parole 
hearing as not having considered their 
s. 161 restrictions and not understand-
ing the consequences of their s. 161 
order, they may not get parole for that 
reason alone. If a s. 161 order was not 
carefully tailored at sentencing, it is 
very likely the client who just went to 
jail and has never had to deal with it in 
the community is simply not conscious 
of what it really means and will not 
take it properly into account. 

A broad and punitive s. 161 order is 
thus not only unfortunate but may also 
double the real time your client spends 
in jail by preventing them from obtain-
ing parole. Following incarceration, it 
may sabotage their efforts at moving 
on with life for years to come. 

Subsection (a) of a s. 161 order 
allows for a prohibition from attending 
a public park, public swimming area, 
daycare center, school ground, play-
ground, or community center. For 
some idea of what this means in prac-
tical terms, look at a Google map and 
assume it means any green space in a 
city, as well as additional locations. In 
addition, subsection (a.1) can prevent 
the client from attending a radius 
around a victim’s residence and “any 
other place”. Sometimes, that subsec-
tion is used to extend the prohibitions 
found in (a) to an even broader radius, 
which seems to run against the spirit 
but not against the letter of the law. 

Interpreted strictly, subsection (a) 
alone is a difficult order to comply 
with for a lengthy period while living 
in an urban area. Adding any kind of 
radius beyond the areas identified 
makes it almost impossible. Any super-
vising authority – including the Parole 
Board when contemplating release – is 

going to be thinking about the play-
ground that is inevitably just down the 
street from any residence, or the 
school that is a short walk away. This 
concern, once incorporated into a s. 
161 order, is almost impossible to 
escape. 

Subsection (b) prohibits being 
employed or volunteering in a capacity 
that puts the client in a position of trust 
towards a person under the age of six-
teen. This is, most likely, the least 
problematic restriction. Some positions 
of employment do involve limited 
interaction with young persons, and 
counsel would be advised to canvass 
that with their client. But this is, at 
least, unlikely to come up in most 
cases and be avoidable if it does.1 

Subsection (c), on the other hand, 
prohibits any contact – including com-
municating by any means – with a per-
son under the age of sixteen. This is 
potentially hugely problematic. If a 
client hopes to work in any capacity 
that involves interacting with members 
of the public, this prohibition on its 
face makes that impossible. The client 
cannot work in a store if someone 
could walk in with their child. The 
client cannot deliver food on the 
chance that a young person might 
answer the door, or do contract work 
that involves attending peoples’ 
homes, such as plumbing or electrical. 
The complications are endless. 
Arguably, in a world where a teenager 
might have a part-time job bagging 
groceries, this makes every visit to a 
store even as a customer a potential 
violation of the court order. The 
breadth of this restriction, as written, is 
staggering. 

Subsection (d) prohibits any use of 
the Internet or other digital network. It 
seems unnecessary to even describe 
the many ways in which this could 
inhibit anyone’s ability to function in 
today’s society. Most jobs require some 
form of electronic communication. 
Even rehabilitation and therapy, very 
often, are now accessed remotely. As 
stated by the Supreme Court, “depriv-
ing an offender under s. 161(1)(d) of 

... once a court has opined 
that the client is not to be 

trusted in a park or 
playground, on the Internet, 

or in the presence of 
children generally, by 

imposing a s. 161 order, the 
Parole Board will take note 

and consider the 
implications of these 

limitations on release.
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access to the Internet is tantamount to 
severing that person from an increas-
ingly indispensable component of 
everyday life”.2 

Here is some good news. Every con-
dition in a s. 161 order is subject to any 
exception(s) the court may order. 
Exceptions may be very narrow to 
avoid the worst excesses of interpreta-
tion – such as excluding commercial 
transactions with members of the pub-
lic from subsection (c). Exceptions may 
also be so broad as to almost complete-
ly neuter a prohibition and render it 
harmless – such as limiting subsection 
(d) to only exclude using the Internet 
for unlawful purposes. The bad news 

is that each condition is phrased broad-
ly by default, so unless the court turns 
its mind fully to the matter, any order 
that simply circles this and that condi-
tion may be punitive in the extreme 
even if that was not the intention. 

Considering the potentially drastic 
consequences of a s. 161 order, and 
the entirely optional nature of every-
thing it may contain, one would expect 
that it would always receive significant 
attention in any negotiated resolution 
or contested proceeding. However, at 
times this would appear not to be the 
case. Despite its vast impact, it is still 
an ancillary order that may be rushed 
or lightly considered at the conclusion 

of the main proceedings. Yet there is a 
body of jurisprudence that applies to 
this area like any other, and cases you 
can leverage to achieve a good result 
for your clients. Next to obtaining an 
acquittal, moderating the terms of an 
otherwise overwhelming s. 161 order 
may be the most consequential thing 
you can do for your client. 

First, while a s. 161 order can be 
made in the case of various sexual 
offences when there is a victim under 
the age of 16, there is no requirement 
that the court impose the order at all. 
The section reads that the court “shall 
consider” making the order, but then 
affords it full discretion as to whether 
to make it at all. In R. v. J. (K.R.),3 the 
Supreme Court was clear that “s. 161 
orders can be imposed only when 
there is an evidentiary basis upon 
which to conclude that the particular 
offender poses a risk to children and 
the judge is satisfied that the specific 
terms of the order are a reasonable 
attempt to minimize the risk”.4 

Counsel should pay attention to 
whether the Crown has presented any 
such evidentiary basis. Do the facts of 
your case – as admitted to or accepted 
by the judge – allow her to conclude 
that your client poses a risk to children 
going forward? If so, in what way? In 
what context or circumstances? 

For instance, if your client was con-
victed of having engaged in sexual 
touching on a minor in the context of 
a familial relationship or with someone 
they had a longstanding relationship 
with or were close to, is there any rea-
son to believe that they would pose a 
risk to children in parks and play-
grounds? There will often be no basis 
to think that your client, having offend-
ed in a very particular context, would 
go on to prey upon children in public 
spaces – having never done so before.5 
Similarly, if the offence was committed 
on the Internet, is there any basis to 
believe that the client presents a dan-
ger to children found in parks, and 
vice versa? 

If the offence was one of opportunity 
and your client never took steps to seek 

out a victim or troll for one, there is a 
strong argument to be made that there 
is no basis to impose a condition pro-
hibiting access to certain websites or 
the Internet altogether. If the offence 
did not involve the use of the Internet 
or other such means that could be used 
to lure a child for a criminal purpose, 
then stand up and argue against such 
an onerous condition. 

A s. 161 order must be based on the 
evidence and be tailored to the offend-
er’s circumstances, as well as the cir-
cumstances of the offence: 
“Prohibitions that overshoot the mark 
serve no valid sentencing purpose”.6 If 
you can demonstrate that your client 
poses a low or no risk of reoffending 
in the first place, that should drive the 
analysis.7 

It is also important to note that s. 161 
applies to offences against victims 
under the age of 16. In some instances, 
the underlying offence may relate to a 
person under the age of 18, and you 
may not have a finding of fact that the 
victim was in fact under 16. In such 
cases, the s. 161 order should not 
apply at all. Think, in particular, of 
child pornography cases where the 
minor or minors depicted are post-
pubescent teens, or where the under-
cover officer presented as being under 
18 – not under 16. There are opportu-
nities in those cases to either arrive at 
a negotiated outcome with the Crown 
that takes the s. 161 order off the table 
entirely, or argue that the Crown has 
not proved that essential fact beyond a 
reasonable doubt. 

If a court does make the order, there 
is no set period prescribed: it can be 
for life or any shorter duration. So even 
before proceeding to the terms of the 
order itself, consider limiting its dura-
tion. Ensure that there is a “nexus 
between the respondent and his 
offence and the breadth and time peri-
od requested for the order”.8 

The golden rule when preparing to 
defend against a s. 161 order or any 
specific term of the order, is to consid-
er the particular circumstances of your 
client – not only at the present time, 

34

A SECTION 161 ORDER MAY KEEP YOUR CLIENT IN JAIL – AND COMPLICATE THEIR LIFE LONG AFTER
Jeff Rybak and Christine Mainville

Next to obtaining an 
acquittal, moderating the 

terms of an otherwise 
overwhelming s. 161 order 

may be the most 
consequential thing you can 

do for your client.
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but what their circumstances might 
become in the future. And as detailed 
above, consider the practical impacts 
of the proposed conditions on their 
lives. 

For a young accused, the conse-
quences of a lifetime order – or even a 
10-year order – can be dramatic. 
Imagine what a prolonged order can 
mean for their employment and family 
prospects. In some cases, the condi-
tions being imposed on a young 
accused may in effect be precluding 
him from starting a family (short of 
later applying for a variation of the 
order). Strict conditions precluding 
him from being around any children 
under the age of 16 for a duration of 10 
or 20 years, with few or no exceptions? 
That translates into the state prevent-
ing a person from having children of 
their own – including in cases where 
there can be no suggestion that the 
person would pose any risk to his own 
family and progeny.9 While the crimi-
nal justice system seeks to hold offend-
ers accountable and, to some extent, 
manage future risk, it ought not be in 
the business of so fundamentally dic-
tating people’s entire lives. Judges 
must keep that in mind when consider-
ing s. 161 orders, given how intrusive 
they can be. 

From an advocacy perspective, then, 
it does not suffice to say that the 
Crown has not discharged its eviden-
tiary burden in respect of each and 
every condition it seeks to have 
imposed. Tell the court what precise 
impact any given condition would or 
might have on your client. 

Has the client received training in an 
area or field that the order will effec-

tively preclude him from pursuing? If 
the client does not yet know what type 
of work he may do in life, consider 
how far-reaching and restrictive the 
conditions may be, based on the 
options available to him. Section 161 
terms may impact not only employ-
ment or education prospects, but also 
current and future living situations – 
not only who they may reside with but 
where in a city they may reside. If 
there happens to be a school or com-
munity centre down the street from 
your client’s current residence, and 
there has not been any crime commit-
ted in respect of these locations, is it 
fair to effectively force him to move? At 
minimum, an exception should be 
made to enable the client to reside at 
his own home. 

Finally, inform the sentencing court 
of how s. 161 terms can impact the 
client’s chances of obtaining parole. 
Get an opinion from counsel practicing 
in this area that sets out the potential 
consequences of onerous terms on 
parole, and thus on how much time the 
client may end up spending in custody. 

In short, there is a lot that prepared 
counsel can do to foresee potential 
issues and to moderate negative conse-
quences. Ancillary order though it may 
be, the terms of a s. 161 order may 
need to be litigated as closely as any 
other outcome at sentencing. 

NOTES: 
1 Nevertheless, if a SOIRA order is 

already being imposed or the offender 
would by virtue of the conviction be 
expected to be identified on a vulnera-
ble sector check, you might argue that 
the condition is unnecessary as he will 

already be screened out of obtaining 
any such positions in any case. 

2 R. v. J. (K.R.), 2016 CarswellBC 
1999, 2016 CarswellBC 2000, 2016 SCC 
31 at para. 54. See also R. v. Brar, 2016 
CarswellOnt 15106, 2016 ONCA 724 at 
paras. 22-26. 

3 2016 CarswellBC 1999, 2016 
CarswellBC 2000, 2016 SCC 31. 

4 Supra, at para. 48 (emphasis 
added). See also R. v. Schulz, 2018 
CarswellOnt 10603, 2018 ONCA 598 at 
para. 41, leave to appeal refused 2020 
CarswellOnt 5263, 2020 CarswellOnt 
5264 (S.C.C.); R. v. M.C., 2020 
CarswellOnt 11541, 2020 ONCA 510 at 
paras. 36 and 47; and R. v. S., 2017 
CarswellOnt 12615, 2017 ONSC 4807 at 
para. 37. 

5 See, in this regard, R. v. R.L.S., 2020 
CarswellOnt 7541, 2020 ONCA 338 at 
para. 14; R. v. J.T., 2021 CarswellOnt 
844, 2021 ONSC 366 at para. 297; R. v. 
Storey, 2021 CarswellOnt 9650, 2021 
ONSC 1760 at para. 84; R. v. K.S., 2022 
ONSC 421 at para. 132; R. v. T.C., 2019 
CarswellOnt 15312, 2019 ONCJ 662; R. 
v. Kron, 2018 CarswellOnt 15228, 2018 
ONCJ 622 at para. 11. 

6 R. v. M.C., 2020 CarswellOnt 11541, 
2020 ONCA 510 at para. 35. 

7 See, for instance, R. v. Claxton, 
2020 CarswellOnt 19944, 2020 ONSC 
7368 at paras. 96-97; R. v. Jongsma, 
2021 CarswellOnt 2035, 2021 ONSC 
796 at para. 84; R. v. O’Brien, 2019 
CarswellOnt 10812, 2019 ONCJ 470 at 
paras. 36-39; R. v. Finestone, 2017 
CarswellOnt 1664, 2017 ONCJ 22. 

8 R. v. M.C., supra, footnote 6, at 
para. 47. 

9 R. v. K.S., 2022 ONSC 421 at paras. 
134-135.
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1. The W(D) Principle 
The “W(D) principle” is one of the 

most basic and frequently cited rules 
of criminal law; but can also be diffi-
cult to understand and apply. The 
rule, first set out by the Supreme 
Court in the 1991 case of R. v. W. 
(D.),21 explains “what reasonable 
doubt means in the context of con-
flicting testimonial accounts”.3 In its 
initial formulation, the rule set out 
three steps which the trier of fact 
must be instructed to follow: 

First, if you believe the evidence of the 
accused, obviously, you must acquit. 

Secondly, if you do not believe the tes-
timony of the accused but you are left 
in a reasonable doubt by it, you must 
acquit. 

Thirdly, even if you are not left in 
doubt by the evidence of the accused, 
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you must ask yourself whether, on the 
basis of the evidence you do accept, 
you are convinced beyond a reasonable 
doubt by the evidence of the guilt of 
the accused.4 

Since then, the principle has been 
expanded and refined in several 
important ways. 

First, the Supreme Court clarified 
that the use of the exact words in 
W(D) is not required: it is not a 
“magic incantation” to be recited.5 
Rather, “[t]he question is really 
whether, in substance, the trial 
judge’s instructions left the jury with 

the impression that it had to choose 
between the two versions of events” 
instead of appropriately applying the 
concept of reasonable doubt to all of 
the evidence.6 In other words, “the 
key is whether the correct burden 
and standard of proof were applied, 
not what words were used in apply-
ing them”.7 As long as the substance 
of the principle gets across to the trier 
of fact, the failure to recite the exact 

words of W(D) is not a legal error. 
Second, the W(D) principle applies 

wherever there is conflicting evidence 
on a vital issue—not just to the testi-
mony of the accused. This was articu-
lated clearly by the Court of Appeal 
for Ontario in D(B): 

[T]he principles underlying W. (D.) are 
not confined merely to cases where an 
accused testifies and his or her evi-
dence conflicts with that of Crown wit-
nesses. They have a broader sweep. 
Where, on a vital issue, there are credi-
bility findings to be made between con-
flicting evidence called by the defence 
or arising out of evidence favourable to 
the defence in the Crown’s case, the 
trial judge must relate the concept of 
reasonable doubt to those credibility 
findings. The trial judge must do so in a 
way that makes it clear to the jurors 
that it is not necessary for them to 
believe the defence evidence on that 
vital issue; rather, it is sufficient if - 
viewed in the context of all of the evi-
dence - the conflicting evidence leaves 
them in a state of reasonable doubt as 
to the accused’s guilt[.] In that event, 
they must acquit.8 

Third, triers of fact may reject 
defence evidence solely because it 
conflicts with prosecution evidence 
that they accept; but only if their 
acceptance of the prosecution evi-
dence is considered and reasoned, 
and they accept it beyond a reason-
able doubt. The Court of Appeal for 
Ontario clarified this in the frequent-
ly-cited decision of J.J.R.D.:9 

An outright rejection of an accused’s 
evidence based on a considered and 
reasoned acceptance beyond a reason-
able doubt of the truth of conflicting 
credible evidence is as much an expla-
nation for the rejection of an accused’s 
evidence as is a rejection based on a 
problem identified with the way the 
accused testified or the substance of the 
accused’s evidence. 

These key developments are unlike-

ly to mark the final evolution of the 
W(D) principle, as courts grapple 
with its application in new factual 
and legal contexts. The focus of W(D) 
always remains on the proper appli-
cation of reasonable doubt to all the 
evidence in a criminal case, and the 
basic instruction to avoid “credibility 
contests” in which the trier of fact 
merely prefers one piece of evidence 
over another.10 

Below, we have set out some les-
sons learned from successful appeals 
at the Court of Appeal for Ontario on 
W(D) issues over the past year. 

2. Lessons from recent ONCA 
cases – successful appeals on W(D) 
issues from 2021-2022: 

a) When W(D) instructions 
should be given: 

For all evidence that, if believed, 
would exclude the possibility of 
guilt 

In R. v. Panovski11 and R. v. D.M.,12 
the Court re-affirmed that a W(D) 
instruction is required for any piece 
of evidence that, if believed, would 
lead to an acquittal. This is true 
whether the evidence comes from the 
accused, another defence witness, or 
a Crown witness. It also applies to 
exculpatory parts of a witness’s evi-
dence, even if other parts of their evi-
dence are inculpatory. As Paciocco 
J.A. states: “[t]he question is whether, 
if accurate, the evidence would 
exclude the possibility of guilt”.13 

In D.M., the accused was charged 
with sexual assault. He testified, and 
two other defence witnesses testified 
and gave exculpatory evidence. The 
trial judge gave a W(D) instruction to 
the jury, but only for the testimony of 
the accused himself. Justice Paciocco 
held that this was an error, because a 
W(D) instruction was also required 
for the exculpatory evidence of the 
two other witnesses. This, combined 
with other errors in the instructions, 
constituted reversible error. The 
Court of Appeal ordered a new trial. 

In Panovski, the issue was the iden-

a W(D) instruction is 
required for any piece of 

evidence that, if believed, 
would lead to an acquittal. 

This is true whether the 
evidence comes from the 
accused, another defence 

witness, or a Crown witness. 
It also applies to 

exculpatory parts of a 
witness’s evidence, even if 

other parts of their evidence 
are inculpatory. 
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tity of the gunman who had killed the 
victim. There was an eyewitness to 
the shooting. The eyewitness gave 
testimony that contained both incul-
patory and exculpatory information. 
The trial judge provided an initial—
and correct—W(D) instruction relat-
ing to the eyewitness’ evidence, but 
after a Crown objection, gave an 
incorrect recharge. The recharge told 
the jury that they should not “apply 
the reasonable doubt standard to [the 
eyewitness’] evidence alone. Rather 
you must consider all of the evidence 
in determining if you are convinced 
beyond a reasonable doubt [of 
guilt]”.14 He then linked the W(D) 
instruction only to the testimony of 
the accused.15 

Justice Paciocco held that the 
recharge was an error. It “effectively 
instructed the jury not to apply the 
W(D)principles to [the eyewitness] 
evidence”, and “narrowed the appli-
cation of W(D) to [the accused’s] evi-
dence”.16 This instruction was “thor-
oughly incapable of assisting the 
jury” in applying W(D) as required.17 

Panovski and D.M. both reaffirm 
that a W(D) instruction is required for 
all exculpatory evidence, including 
defence witnesses besides the 
accused, and exculpatory portions of 
the evidence of a Crown witness. It is 
a reversible error for a trial judge to 
instruct that W(D) only applies to the 
testimony of the accused. Panovsky is 
also a helpful example of where an 
initial correct W(D) instruction is 
overcome by a later, incorrect instruc-
tion, so the “charge as a whole” is not 
capable of properly directing the 
jury.18 

Finally, Panovski addressed a 
Crown argument about the relation-
ship between the W(D) principle and 
the principle that a trier of fact must 
assess the evidence as a whole. At 
trial, the Crown had persuaded the 
judge to recharge the jury and narrow 
W(D) based on the principle that “the 
standard of proof beyond a reason-
able doubt does not apply to individ-
ual items of evidence but instead 

applies to the case as a whole”, from 
R. v. Morin19 and R. v. Rojas20.21 Justice 
Paciocco acknowledged the correct-
ness of the Morin principle but held 
that it had “no bearing on the assess-
ment of individual items of evidence 
that, if accurate, would exclude the 
possibility of guilt”, to which W(D) 
must always be applied.22 

Where the complainant’s testimo-
ny could raise a reasonable doubt 
because the trial judge rejects key 
points 

Even the complainant’s evidence 
should be the subject of a W(D) 
analysis where it can raise a reason-
able doubt, including where it could 
raise a doubt because the trial judge 
rejects the complainant’s evidence on 
key points. 

In R. v. N.P.,23 the accused was 
charged with sexual assault. The 
accused and the complainant gave 
different accounts of how many 
instances of sexual activity had 
occurred on the night in question—
the accused said there were two, but 
the complainant said there was only 
one. The trial judge found that there 
were a number of problems with the 
complainant’s memory and evidence, 
and ultimately concluded that there 
had been two instances of sexual 
activity on that night, consistent with 
the accused’s version.24 She also 
found that the accused’s evidence did 
“raise a reasonable doubt on the 
sequence and manner in which the 
sexual intercourse had occurred”.25 
However, the judge nevertheless con-
victed the accused in relation to the 
second incident. She also declined to 
follow the “usual three steps of analy-
sis” of W(D), concluding that her 
“findings of credibility of the defen-
dant do not necessarily lead to the 
dismissal of the charges”.26 

The Court of Appeal held that “[t]he 
trial judge improperly limited her 
application of W(D) by failing to con-
sider whether the complainant’s evi-
dence could have raised a reasonable 
doubt”.27 The trial judge had rejected 

the complainant’s evidence that there 
was only one instance of sexual activ-
ity, and “never considered whether 
this evidence – on a critical issue – 
was or was not capable of raising a 
reasonable doubt with respect to the 
complainant’s assertion that she did 
not consent to what the appellant 
described as the second incident”.28 At 
the second step of her W(D) analysis, 
the trial judge “should have demon-
strated that the complainant’s denial 
of the second incident was taken into 
account”.29 The Court allowed the 
appeal and ordered a new trial. 

N.P. is a useful example of a case 
where the trial judge’s disbelief of 
key parts of the complainant’s testi-
mony needed to be accounted for in 
the W(D) analysis. Failing to explain 
why this disbelief did not raise a rea-
sonable doubt as to guilt constituted a 
reversible error. 

For evidence that is exculpatory, 
but only on one of the Crown’s the-
ories of guilt 

Where the Crown advances more 
than one theory of guilt, evidence 
that is only exculpatory regarding one 
of those theories should still be sub-
ject to a W(D) instruction. In R. v. 
Hoffman,30 the accused was charged 
with manslaughter in the beating 
death of the deceased. An eyewitness 
to the beating gave a police statement 
and testified at trial. His trial testimo-
ny was exculpatory relating to part of 
the assault, but ambiguous as to 
whether the accused was part of the 
“swarm” during the beating.31 Justice 
Paciocco held that the trial judge 
erred by failing to give a W(D) 
instruction for the eyewitness’ evi-
dence. Even assuming that the wit-
ness’ testimony, on the whole, was 
only exculpatory for one of the 
Crown’s theories, “a W(D) direction is 
required even where evidence is 
exculpatory on only one of the 
Crown’s theories of culpability, but 
not others. . . quite simply, if a ver-
sion of events if vital enough to sup-
port a conviction if it is proved by 
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incriminating evidence, it is vital 
enough to require a W(D) direction if 
challenged by exculpatory evi-
dence”.32 

Hoffman is a helpful clarification 
on the meaning of “exculpatory” evi-
dence where the Crown advances 
multiple theories. 

For evidence that is realistically 
open to an exculpatory interpreta-
tion 

A W(D) instruction should be given 
for evidence that is ambiguous or 
open to different interpretations, if 
one of the available interpretations is 
exculpatory. This issue also arose in 
Hoffman. As described above, the 
testimony of a key eyewitness in that 
case was ambiguous on the issue of 
whether the accused had participated 
in the “swarm” during a beating. The 
Crown had argued that the evidence, 
in its totality, was not exculpatory on 
this issue.33 On appeal, Paciocco J.A. 
held that the testimony was “open to 
the reasonable interpretation” that 
the accused had not participated in 
the swarm.34 It was an error for the 
trial judge not to provide an instruc-
tion on this issue, because “[w]here 
testimony is realistically open to an 
exculpatory interpretation, a W(D) 
direction should be provided”.35 

b) W(D) Instructions and Special 
Types of Evidence: 

Eyewitness identification testi-
mony 

Where identity is in issue, and an 
eyewitness provides identification 
evidence that is at least partly incon-
sistent with the appearance of the 
accused, W(D) instructions can play 
an especially important role. 

In R. v. Grant,36 the issue was the 
identity of a shooter. There was only 
one eyewitness to the shooting, who 
provided a description of the shooter 
that was inconsistent in several mate-
rial ways with the alleged appearance 
of the accused on the night in ques-
tion. The trial judge provided the “tra-
ditional” instruction to the jury about 

the necessity of caution in assessing 
eyewitness evidence, the risk of 
wrongful convictions from relying on 
eyewitnesses, the risk of honest mis-
takes, and the lack of correlation 
between an eyewitness’ confidence in 
their identification and the accuracy 
of their testimony.37 The trial judge 
reminded the jury that the burden of 
proof remained on the Crown, but did 
not issue a W(D) instruction relating 
to the identification evidence. 

Justice Brown held that this was a 
reversible error. First, the “tradition-
al” warning about the dangers of eye-
witness evidence should not apply to 
eyewitness evidence that tends to 
exculpate the accused.38 The judge 
can provide a proper caution about 
the inherent frailties of eyewitness 
evidence even in cases where that 
evidence is exculpatory, and this is 
not an error of law when it is accom-
panied by a W(D) instruction.39 By 
providing the “traditional” warning 
about the frailties and dangers of 
exculpatory eyewitness evidence in 
this case, the trial judge had gone 
beyond the bounds of a “proper” cau-
tion. He failed to instruct the jury on 
how to distinguish between exculpa-
tory and inculpatory parts of the evi-
dence. Second, the trial judge had 
failed to provide a W(D) instruction 
relating to the exculpatory parts of 
the identification evidence. Simply 
reiterating that the burden of proving 
guilt beyond a reasonable doubt 
remained on the Crown was not func-
tionally equivalent to W(D).40 The jury 
needed to be reminded that even if 
they did not accept the exculpatory 
evidence, it was sufficient to lead to 
an acquittal if it left them with a rea-
sonable doubt as to identity. The 
Court allowed the appeal and ordered 
a new trial. 

Grant provides a helpful reminder 
of the intersection of the W(D) princi-
ple and the specific rules that apply 
to eyewitness evidence. It under-
scores that W(D) instructions are 
especially important when another 
error of law—like inappropriately 

warning the jury about the “dangers” 
of exculpatory eyewitness identifica-
tion—risks misleading the jury about 
the application of reasonable doubt. 

Expert evidence 
In cases where there is competing 

expert evidence, the trier of fact must 
take care to consider the expert evi-
dence through the W(D) analytical 
framework, just like all other evi-
dence. In R. v. K.J.,41 the Court 
allowed an appeal on the basis that 
the trial judge had failed to apply 
W(D) to competing expert evidence, 
but simply preferred one expert over 
the other. 

The accused was charged with 
aggravated assault against a 13-
month-old who was in her care. The 
defence and Crown both put forward 
expert witnesses. The Crown’s expert 
opined that the infants injuries could 
only have been explained by “severe 
inflicted head trauma” that could not 
have gone unnoticed by his 
caregiver.42 The defence expert testi-
fied that the injuries could have been 
caused by short falls, and that the 
infant might not have exhibited 
symptoms immediately following the 
trauma.43 The trial judge preferred the 
Crown’s expert testimony and, based 
on that premise, convicted the appel-
lant. 

Justice Roberts held that the trial 
judge erred by choosing one expert 
over the other. This allowed the 
expert’s evidence “to distort the fact-
finding process and overtake the 
task of objectively assessing the 
totality of the evidence at trial”.44 The 
trial judge failed to “consider the 
expert evidence in relation to the 
totality of the evidence at trial”.45 She 
instead determined that she pre-
ferred the Crown’s expert over the 
defence expert, and then assessed 
the rest of the evidence through that 
lens. This “led her to misapply the 
W(D) framework” by rejecting all the 
defence evidence as inconsistent 
with the Crown expert’s opinion.46 
She did not consider whether the 
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defence expert’s evidence, along 
with all the other defence evidence, 
left her with reasonable doubt as to 
guilt.47 On the whole the judge’s 
“premature preference” of the Crown 
expert’s opinion distorted her appli-
cation of the W(D) framework to the 
rest of the evidence, and she failed 
to apply the framework to the con-
flicting expert evidence itself. The 
Court allowed the appeal and 
ordered a new trial. 

Like Grant, K.J. is helpful for its 
explanation of the relationship 
between W(D) and another special 
type of evidence—in this case, expert 
evidence. It stands as a useful 
reminder that triers of fact must con-
sider all the evidence through the 
W(D) framework, and not “prema-
turely” accept one side’s expert evi-
dence as the paradigm through 
which the other facts are to be 
assessed. 

3. Other errors to watch out for 
Besides the specific applications of 

W(D) explored above, some other 
trial judge mistakes on W(D) to watch 
out for include: 

• Giving proper W(D) instructions 
and then (improperly) correcting 
them—this may imply to the jury 
that they should not apply W(D) 
to the evidence of the witness in 
question (Panovski); 

• Giving proper W(D) instructions 
for one witness, but not a second 
witness for whom instructions 
were also required. This can 
imply by exclusion that the jury 
should not apply W(D) to the evi-
dence of the second witness 
(Hoffman); and, 

• Rejecting defence evidence for 
the sole reason of considered and 
reasoned acceptance of conflict-
ing prosecution evidence, where 
the trial judge has failed to 
address exculpatory evidence in 
their credibility decision. This is 
not “considered and reasoned” 
acceptance.48 

4. Concluding Notes 
Arguing a W(D) error is a common 

ground of appeal, but it is not easy to 
succeed on. Understandably, the 
recent cases from the Court of Appeal 
for Ontario indicate that the likeli-
hood of success on W(D)-based 
appeals appear higher in jury trials, 
rather than judge-alone trials, given 
trial judge’s are presumed to know 
the law—particularly common princi-
ples, such as the assessment of credi-
bility in the face of exculpatory evi-
dence. It is also helpful to bear in 
mind the key developments in the 
W(D) principle canvassed above, and 
the relationship between W(D) and 
other specific rules of evidence. 
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Section 8 litigation requires courts to 
determine whether articulated privacy 
claims deserve constitutional protec-
tion.1 Courts should apply a content-
neutral inquiry and avoid engaging in 
risk-based reasoning.2 However, where 
Charter applicants challenge the pro-
duction of private business records 
without judicial authorization, courts 
tend to consider what information a 
business actually produced or whether 
the business warned customers that it 
was collecting personal information, 
rather than analyzing the broader pri-
vacy interest that are potentially 
engaged by the impugned state action.3 

For example, in R. v. Marakah,4 the 
police found a pry bar at the scene of 
a violent home invasion. An officer 
later tracked the product to Home 
Depot. With the cooperation of a loss 
prevention officer (and without judicial 
authorization), investigators obtained 
transaction records for the product 

within a particular time frame. Those 
records revealed the location of pur-
chase, items purchased, time of pur-
chase, cashier number, and method of 
payment. Police reviewed the material 
and identified a particular entry of 
interest. From that entry, investigators 
obtained video footage of the pur-
chasers which they circulated internal-
ly, resulting in the identification of 
their suspects, who were later 
charged.5 Defence counsel sought exci-
sion of the Home Depot information 
from a subsequent ITO. 

Defence counsel argued that the 
accused had a reasonable expectation 
of privacy in the transaction records 
and video surveillance. The Crown 
relied on the Merritt decision to argue 
that the applicants did not have stand-
ing. In Merritt, Justice Dawson had 
found that an accused had no reason-
able expectation of privacy in images 
of him buying shoes from a Walmart 

Search Solutions and Techno Tricks – 
Challenging The Voluntary Sharing of 
Corporate Information With Law 
Enforcement 
by Lynda Morgan

Photo courtesy of Jennifer Houghton.

For the Defence_43-1_Layout 1  2023-01-05  10:21 AM  Page 42



43FOR THE DEFENCE  •  VOL. 43  •  NO. 1

SEARCH SOLUTIONS AND TECHNO TRICKS  
Lynda Morgan

because the video did not show him 
doing anything of a private or reveal-
ing nature.6 Defence counsel in 
Marakah (2022) argued that that 
Justice Dawson erred by failing to 
engage in a normative analysis which 
would consider the broader privacy 
consequences of allowing law enforce-
ment to search any purchase made at a 
retail store without judicial authoriza-
tion. Much like a garbage bag can 
reveal intimate details of an individ-
ual’s life, retail purchases can also 
reveal details relating to sexual inter-
ests or medications.7 

However, Justice Cameron in 
Marakah followed the Merritt 
approach and focused on the informa-
tion disclosed in the pry bar purchase 
records and held that “it contained no 
personal identifiers or the type of 
information related to ones’ ‘biograph-
ical core’”.8 The court also found the 
applicants could not have a subjective 
expectation of privacy in their images 
because Home Depot posted signs 
throughout the store alerting cus-
tomers that they were being recorded.9 
This type of reasoning employs the 
kind of risk analysis approach rejected 
by the Supreme Court of Canada in 
Marakah (2017), where the majority 
noted at paragraph 40 that “. . .[t]o 
accept the risk that a co-conversation-
alist could disclose an electronic con-
versation is not to accept the risk of a 
different order that the state will 
intrude upon an electronic conversa-
tion absent such disclosure”.10 

In R. v. Chaudhry,11 Justice Dambrot 
reached a similar conclusion to 
Marakah (2022) regarding private 

business records. There, the accused 
challenged the admissibility of records 
obtained by police from Beck Taxi 
without judicial authorization. The 
Crown argued that judicial authoriza-
tion was not required because (1) Beck 
provided the documents voluntarily; 
and (2) the accused had no expectation 
of privacy in the contents. 

The court considered the type of 
information included in the Beck 
records (the caller’s phone number, 
requested pick-up spot, and first name) 
and found that the information 
“. . .stands far from what the court in R. 
v. Plant describes as ‘a biographical 
core of personal information that indi-
viduals in a free and democratic socie-
ty would wish to maintain and control 
from dissemination to the state’”.12 
Justice Dambrot held that the accused 
did not have an objectively reasonable 
expectation of privacy in the records, 
noting that the circumstances of taking 
a taxi were “akin to abandonment”: 
“the person who calls for a taxi has no 
expectation that the content of his call, 
like the contents of the garbage, will 
remain confidential”.13 

In the wake of Jones, the evidentiary 
threshold to establish a subjective 
expectation of privacy in the subject 
matter of the search is low.14 The more 
controversial stage of the analysis is 
establishing that the expectation of pri-
vacy was objectively reasonable. 
Counsel should remind the court to 
pay attention to broader privacy con-
siderations and not focus only on the 
content of the search. Remind the 
court that the privacy analysis should 
be content-neutral. Identify the broad-

er privacy interests that are engaged by 
the putative search. Actively challenge 
the warrantless sharing of personal 
information by private corporate citi-
zens. Obtain disclosure to understand 
how information was shared between 
the citizen and the state so that you can 
establish why your client has a reason-
able expectation of privacy in the cir-
cumstances of your case. 

NOTES: 
1 R. v. Jones, 2017 CarswellOnt 

19343, 2017 CarswellOnt 19344, 2017 
SCC 60 at para. 20. 

2 R. v. Marakah, 2017 CarswellOnt 
19341, 2017 CarswellOnt 19342, 2017 
SCC 59 at para. 40; R. v. Spencer, 2014 
CarswellSask 342, 2014 CarswellSask 
343, 2014 SCC 43 at para. 36. 

3 R. v. Ward, 2012 CarswellOnt 
12133, 2012 ONCA 660 at para. 65. 

4 2022 ONSC 4867 [unreported]. 
5 Supra, at paras. 6, 36, 37, 56. 
6 R. v. Merritt, 2017 CarswellOnt 

21220, 2017 ONSC 366 at para. 98. 
7 R. v. Patrick, 2009 CarswellAlta 481, 

2009 CarswellAlta 482, 2009 SCC 17; 
Marakah, supra, footnote 4, at para. 
64. 

8 Marakah, supra, footnote 4, at 
para. 68. 

9 Marakah, supra, at para. 69. 
10 Marakah, supra, footnote 2, at 

para. 40. 
11 2021 CarswellOnt 16684, 2021 

ONSC 394. 
12 Supra, at para. 51. 
13 Supra, at para. 110. 
14 R. v. Jones, 2017 CarswellOnt 

19343, 2017 CarswellOnt 19344, 2017 
SCC 60 at para. 19.
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In recent years, sexual assault trials 
have changed immensely. New legis-
lation, and social awareness regard-
ing the ubiquitous nature of sexual 
assaults has led to changes in how 
sexual assault complainants’ credibili-
ty is evaluated. Submissions that were 
previously accepted are now charac-
terized as “rape myths”. In many 
cases, records in possession of the 
defence cannot simply be presented 
for the first time in cross-examina-
tion, rather, admissibility hearings 
need to held were defence counsel 
faceoff against the crown and com-
plainant’s counsel. The proliferation 
of endless social media communica-
tion has only compounded the prob-
lem by creating endless material to 
review. These cases have become 
much more complicated, costly, and 
harder to navigate. That said, a few 
steps can make the path easier. 

1. Obtain and Preserve Evidence 
• Obtain all family court docu-

ments. Note that in R. v. D.M. 
[2002] O.J. No. 5236 these were 
deemed not to be records for the 
purposes of s. 278.92 of the 
Criminal Code. These docu-
ments/pleadings contain a wealth 
of information. 

• Obtain all emails, texts, other 
communications on social media. 
Read them all to get a feel for the 
nature of the relationship and 
personalities of the parties 
involved. 

• Collect all open-source informa-
tion available on the complainant 
including social media posts. 
These posts may provide valuable 
information about the com-
plainant’s actions around the time 
of incident, and in some cases, 
there may be posts about the inci-
dent in question. 

WRENCHES 
FOR THE TRENCHES 

Practical Considerations for Sexual Assault Trials   
by Hussein Aly

Photo courtesy of Albussein Abdelazim.
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• Consider having a third-party 
company conduct an extraction of 
any electronic device that holds 
evidence to assist with admissibil-
ity in court. This will protect 
against the suggestion that the 
digital evidence was somehow 
manipulated by the accused. 

• Consider if there is helpful video 
evidence that can be obtained. 

• Carefully preserve all evidence 
that is obtained. Do not rely on 
the information being on some-
one’s phone that could later 
become lost or damaged. 

2. Search Far and Wide for a 
Motive to Lie 

The law is clear that the defence is 
not required to establish a motive to 
lie. Furthermore, the absence of evi-
dence demonstrating a motive to lie 
does not mean that there was no 
motive to lie. It is an error for a trier 
of fact transform “the absence of evi-
dence of a motive to fabricate into a 
proven lack of motive”1 that supports 
the complainant’s credibility. 
However, as a matter of persuasive 
advocacy, a motive to lie is a key ele-
ment of a competent defence. “Why is 
she/he lying?” will undoubtably be a 
question that arises in the mind of the 
trier(s) of fact. The list of motives to 
lie are endless, but they include: 

• Was there any property/financial 
dispute between the parties? Was 
there financial exploitation dur-
ing a relationship that the com-
plainant is upset about? 

• Financial concerns may ensure 
that a lie continues to trial. Was 
there a civil suit? Has an applica-
tion been made to the criminal 
injuries compensation board? Is 
the complainant aware of these 
channels? Is the intent to file a 
civil claim or criminal injuries 
compensation board application 
at some point? Does the com-
plainant believe the outcome of 
the case will help them obtain 
compensation? 

• Did the complainant feel mis-
treated by the accused? 

• Did the accused show less or 
no interest in the complainant 
after the sexual encounter? 

• Was the complainant upset 
that the accused told others 
that they had sexual 
encounter? 

• Was the complainant upset 
that other people were gos-
siping about the sexual 
encounter? 

• Did the encounter hurt the 
complainant’s reputation? 
Would claiming that the 
encounter was an assault fix 
the problem? 

• Did the accused threaten to 
disclose the encounter to 
someone else the complainant 
was pursuing or in a relation-
ship with? 

• Did the accused present as 
someone completely different 
before the sexual encounter 
than they were in reality? Did 
the accused lie about their 
relationship status? Did this 
make the complainant feel as 
if they were duped/misled? 

• Were there other issues in the 
complainant’s life that they need-
ed to explain away or that they 
wanted to distract someone’s 
attention from? For example, a 
complainant may be in trouble 
with their parents for some other 
behaviour and disclosing that 
they had been assaulted may 
explain why they were acting out 
in other areas of their life. 

• Did the sexual encounter cause 
problems in the complainant’s 
other relationships? Did another 
partner find out? Would claim-
ing that the encounter was not 
consensual ameliorate the prob-
lem? 

• Did the complainant or their fam-
ily commit a crime against the 
accused? Was the complainant 
worried and wanted to report a 
crime against the police first to 

the undermine the accused’s cred-
ibility? 

Capitalize on all states of mind that 
may be useful as motives to lie in 
court. When doing this, keep in mind 
that the correctness in law about a 
complainant’s belief does not matter; 
a witness can have an incorrect state 
of mind regarding criminal liability 
that impacts their testimony. For 
example, when providing a sworn 
statement, the complainant would 
have been warned about the criminal 
liability of providing a false statement 
to police, so at trial the complainant 
likely believes that if they admit that 
they lied to the police they can go to 
jail even if the police have a policy of 
not charging complainants. They may 
also believe that if someone they care 
about instructed them to lie that that 
person may also be imprisoned. Also, 
a witness may believe they could be 
sued for making up a lie even though 
any applicable statue of limitation has 
expired. This issue commonly arises 
in intimate partner sexual assaults 
where there is a parallel family court 
proceeding. In these cases, a witness 
may have believed that a conviction 
or charge was going to provide them 
with leverage in family regarding cus-
tody and access regarding a child. 
Further, there may be family court 
documents that are not sworn affi-
davits but in the witness’ mind they 
believed the consequences for lying 
in those unsworn documents were 
the same as if they were sworn. In 
short, as a lawyer you may 
believe/know what outcomes may 
flow from certain actions, but a com-
plainant may not and so their, albeit 
mistaken, beliefs need to be consid-
ered. 

3. Prior to Advancing a Motive to 
Lie Consider Recent Fabrication 

Generally, the complainant’s prior 
consistent statements are inadmissi-
ble. However, “an allegation of recent 
fabrication allows the party who 
called the witness to introduce evi-

45FOR THE DEFENCE  •  VOL. 43  •  NO. 1

WRENCHES FOR THE TRENCHES: PRACTICAL CONSIDERATIONS FOR SEXUAL ASSAULT TRIALS
Hussein Aly

For the Defence_43-1_Layout 1  2023-01-05  10:21 AM  Page 45



FOR THE DEFENCE  •  VOL. 43  •  NO. 1

dence that the witness made a state-
ment or statements consistent with 
his or her testimony, prior to the exis-
tence of a motive or of circumstances 
that led to the fabrication”.2 This 
being the case, advancing a motive to 
lie that post dates several consistent 
statements made by the complainant 
is likely a losing strategy. Indeed, 
having the trier(s) of fact witness the 
complainant’s family and friends testi-
fy about their loved one being sexual-
ly assaulted does not advance the 
client’s defence. Care should be taken 
when cross-examining a complainant 
as “an allegation of recent fabrication 
need not be made expressly. It is 
enough that, in light of the circum-
stances of the case and the conduct of 
the trial, the apparent position of the 
opposing party is that there has been 
a prior contrivance”.3 There may be 
situations where defence counsel may 
believe that they can discredit the 
witness testifying to the prior consis-
tent statement, so the threat of the 
prior consistent evidence is mitigated. 
If this is the case, it should be kept in 
mind that “where the allegation of 
recent fabrication emerged during 
cross-examination of the com-
plainant, the responsive prior consis-
tent statements” should be “adduced 
during the Crown’s case-in-chief, not 
in reply”.4 

4. Diligently Weigh the Cost-
Benefits of Bringing any 
Application where the Accused 
will need to Testify 

The right to silence provides 
defence counsel with the element of 
surprise. The Crown may have a good 
idea about what your client’s evi-
dence may be, but they won’t know 
every detail. That advantage is lost 
once an accused testifies on a voir 
dire. The Ontario Court of Appeal has 
clearly stated that ss. 276 and 278 of 
the Code do not violate the Charter. 
Moreover, they stated that “no matter 
the outcome, the accused’s evidence 
from the voir dire can be used in the 
trial proper by the Crown, if the 

accused testifies, for the purposes of 
either impeachment or incrimination” 
and that there is “no error in consid-
ering discrepancies in the appellant’s 
evidence between the voir dire and 
the trial” and using this evidence to 
reject the accused’s evidence and find 
that guilt had been proven beyond a 
reasonable doubt.5 As a result, the 
evidence sought to be admitted must 
significantly work towards creating a 
reasonable doubt to justify providing 
a Crown with a practice cross-exami-
nation of the accused. 

5. If the Accused has to Testify on 
an Application, Limit the Cross-
Examination 

In many cases a successful 276 or 
278 application will require the 
accused to testify. If this is the case, 
ensure that the cross-examination 
remains within the parameters of the 
law “the voir dire is not to be a forum 
for unfair questioning of an accused, 
and that trial judges must control the 
hearing to meet the statutory goals, 
which in s. 276(3) include protecting 
the rights of the accused”.6 It must be 
kept in mind “ that there is the poten-
tial for unfairness if the s. 276 voir 
dire process were to be abused by 
Crown counsel” and that the process 
“should not be treated as an excuse 
for the Crown to deeply probe the 
case for the defence”.7 Defence coun-
sel must ensure that the trial Judge 
discharges their responsibility “to 
control the extent of the cross-exami-
nation to ensure that its purpose was 
for the evidentiary determination on 
the voir dire and to maintain trial fair-
ness”.8 

6. Do not Mistreat the 
Complainant during Cross-
Examination 

When showing intimate images or 
videos do so in the most respectful 
fashion to the complainant’s dignity. 
Do not simply show a sensitive image 
or video unedited. Appearing indiffer-
ent or content with humiliating the 
complainant by showing intimate 

images of them in a room full of peo-
ple presents a real risk of making the 
trier of fact(s) dislike you. The same 
approach should be taken regarding 
any other line of questioning that 
would be embarrassing/humiliating 
for the complainant. It’s harder to 
side with someone you dislike, so a 
disliked defence counsel does not 
advance the accused’s interests. 

7. Do Confidently Accuse the 
Complainant of Lying 

If you will be asking the trier of fact 
to reject the complainant’s evidence 
you must be able to call them a liar 
yourself. If you are not willing to do 
it there is little reason to believe any-
one else will. 

8. Watch out for Oath Helping 
“The rule against oath-helping pro-

hibits the reception of evidence solely 
for the purpose of establishing the 
truthfulness of a witness.”9 Questions 
designed “to rely on the inference 
that the complainant was more credi-
ble because she exposed herself to 
the “unpleasant rigours of a criminal 
trial”10 are impermissible oath-help-
ing. Raise these issues with the 
Crown and Court to prevent them 
from occurring. If they do occur, 
were applicable, seek a strongly 
worded corrective instruction. 

Final Thoughts 
Sexual assault cases have become 

unlike other criminal trials. There are 
specialized rules that only apply to 
them. The specialized rules have 
been deemed constitutional. 
Specialized training is being provided 
to crowns and judges regarding sexu-
al assaults. More than ever, defence 
counsel will have to work tirelessly to 
avoid the ultimate miscarriage of jus-
tice, a wrongful conviction. For these 
cases, there is zero margin of error. 

NOTES: 
1 R. v. Bartholomew, 2019 ONCA 

377, 2019 CarswellOnt 6862, 375 
C.C.C. (3d) 534, 55 C.R. (7th) 8, 
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1876 (Ont. C.A.) at para. 38. 

3 Supra, at para. 37. 
4 Supra, at para. 57. 
5 R. v. H.P., 2022 ONCA 419, 2022 

CarswellOnt 8059, 414 C.C.C. (3d) 
395 (Ont. C.A.) at para. 50. 

6 Supra, at para. 26. 
7 R. v. Underwood, 1997 

CarswellAlta 1080, 1997 
CarswellAlta 1081, 209 A.R. 276, 67 
Alta. L.R. (3d) 81, 121 C.C.C. (3d) 
117, 12 C.R. (5th) 241, 155 D.L.R. 
(4th) 13, [1999] 4 W.W.R. 326, 48 

C.R.R. (2d) 205, 221 N.R. 161, 
[1998] 1 S.C.R. 77, 160 W.A.C. 276, 
[1997] S.C.J. No. 107 (S.C.C.) at 
para. 10. 

8 H.P., supra, note 5, at para. 60. 
9 R. v. R.M., 2022 ONCA 850, 2022 

CarswellOnt 17472 (Ont. C.A.) at 
para. 40. 

10 Supra, at para. 42.
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Sexual assault – insufficient reasons 

– JJRD – material inconsistencies 

The complainant was the seven year 
old daughter of the appellant’s fiancé – 
She alleged that he climbed into her bed 
and rubbed his penis on her clothed vagi-
nal area – At trial the complainant’s father 
testified that she had previously told him 
that the appellant had hurt her neck, an 
injury that was examined by a doctor and 
investigated by CAS – The complainant 
denied that the appellant had hurt her 
neck, did not recall telling her father, 
denied ever seeing a doctor for the injury 
and said the only person who ever hurt 
her neck was her brother who choked 
her. 

The judge gave brief oral reasons con-
victing the appellant – He specifically 
referred to the consistency of the com-
plainant’s testimony and decided the case 
on the basis of JJRD – He made no men-
tion of the complainant’s denial of the 
prior incident and seemingly accepted the 
father’s evidence about it – While specifi-
cally relying on the consistency of the 
complainant’s evidence, the trial judge 
failed to grapple with the effect of the 
prior allegation, which was a material 

inconsistency – The reasons did not per-
mit the court to determine if he over-
looked it or misapprehended its signifi-
cant in concluding the complainant’s evi-
dence was consistent. 

R. v. J.N., 2022 CarswellOnt 16417, 2022 
ONCA 776; Doherty, Hoy & Paciocco J.A. 

Sentencing – aggravated assault – 
conditional sentence – offences of vio-
lence 

The appellants received 15-month cus-
todial sentences for an aggravated assault 
in which they punched the complainant, 
knocked him to the ground and kicked 
him in his head and lower back causing 
injuries to his eye, lips, cheek and a cut to 
his face – They argued the trial judge 
erred in principle in focusing on the vio-
lent nature of the offence to hold that the 
denunciation and deterrence made condi-
tional sentences inappropriate . 

The court allowed the appeal and sub-
stituted conditional sentences of the same 
length – The trial judge made two interre-
lated errors in principle – She erred in 
finding that the level of violence excluded 
an appropriately crafted conditional sen-
tence – Where statutorily available, the 
violent nature of an offence and the need 
for denunciation and deterrence does not 
automatically exclude a conditional sen-
tence from consideration – It is an error to 
rule out a conditional sentence based on 
the level of violence without considering 
whether it is indeed capable of achieving 
denunciation and deterrence, particularly 
with the inclusion of punitive conditions. 

The trial judge further erred in failing to 
consider other sentencing goals or factors 
alongside denunciation and deterrence - 
Because a conditional sentence may be 
appropriate for violent offences, a judge 
should determine if one is appropriate by 
considering the ability of a conditional 
sentence to meet deterrence and denunci-
ation objectives as well as other sentenc-
ing objectives such as rehabilitation and 
restraint. 

R. v. Ali, 2022 CarswellOnt 15457, 
2022 ONCA 736; Zarnett J.A.; (Feldman 
& Copeland JJ. concurring) 

Contested sentencing – departing 
from Crown position – non-application 
of Anthony-Cook public interest test – 
procedure – requirements on appeal 

The appellant plead guilty to a number 
of sexual offences – The Crown sought a 
global sentence of 4-6 years – The defence 
sought a global sentence of 3-3.5 years – 
Without any notice to counsel, the trial 
judge imposed a global sentence of 8 
years, 2 years longer than that sought by 
the Crown – The question for the court 
was whether the Anthony-Cook public 
interest test applied and/or what, if any, 
notice was required before a trial judge 
“jumps” the Crown position. 

The public interest test from Anthony-
Cook is confined to joint submissions for 
three reasons: 

(1) joint submissions must cover off 
every aspect of the sentence imposed, 
including terms of ancillary orders 
attached thereto – There is nothing to be 
litigated where a joint submission is pre-
sented – As such there is a quid pro quo 
that creates certainty for both parties and 
efficiency for the justice system, which is 
absent in a contested hearing; 

(2) Applying the public interest test to 
contested hearings would give such hear-
ings a similar degree of certainty to joint 
submissions and offer the added benefit 
of a possible lower sentence – This would 
discourage joint submissions by making 
contested hearings a more attractive 
option; 

(3) Applying the public interest test to 
contested hearings would limit judicial 
discretion by capping the length of sen-
tence to the upper range proposed by the 
Crown – A judge would be required to 
consider whether the Crown’s upper 
range was so low as to bring the adminis-
tration of justice into disrepute, which 
would rarely be the case – This would 
offload the responsibility of determining 
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the upper range of fit sentences to the 
Crown. 

Although the public interest test does 
not apply, sentencing judges should put 
the parties on notice if they are consider-
ing jumping the Crown’s upper end – The 
parties should be permitted to provide 
further submissions to address the court’s 
concern but as much relevant information 
should be provided upfront, the opportu-
nity to provide further submissions is not 
the “chance to pull a rabbit out of a hat”. 

Where a sentencing judge fails to pro-
vide notice/opportunity for further sub-
missions appellate intervention will only 
be justified where: (1) the failure impacts 
the sentence, eg. information could have 
been provided that would have impacted 
the sentence; (2) where the judge fails to 
provide sufficient reasons for imposing 
the harsher sentence foreclosing appellate 
review; and (3) the reasons for imposing 
the harsher sentence are erroneous. 

R. v. Nahanee, 2022 CarswellBC 
2985, 2022 CarswellBC 2986, 2022 
SCC 37; Moldaver J.; (Wagner C.J.C., 
Brown, Rowe, Martin, Kasirer & Jamal 
JJ. concurring); Karakatsanis J. in dis-
sent; (Côté J. concurring) 

Right to silence – requirement of cau-
tion – suspect – voluntariness 

Tessier was questioned twice by police 
with respect to a homicide – Both times 
he attended voluntarily to be questioned 
and was aware he was being audio/video 
recorded – He was not cautioned or given 
rights to counsel on either occasion – 
Police asserted he was not a suspect at the 
time of the interviews – At his trial for first 
degree murder the Crown sought to 
adduce the statements – The issue was 
whether the absence of a caution ren-
dered them involuntary. 

In ultimately finding the statements vol-
untary the court provided important guid-
ance on the role of a caution in the volun-
tariness analysis – The role of a caution is 
grounded in fairness concerns, which 

tend only to manifest once an individual 
is targeted by the state - The first question 
in determining the impact of the absence 
of a caution is whether the accused was a 
“suspect” at the relevant time – The test is 
an objective one: whether the objectively 
discernable facts known to the interview-
ing officer at the time would lead a rea-
sonably competent investigator to con-
clude that the interviewee was implicated 
in the offence being investigated. 

Where police interview a “suspect”, the 
absence of a caution creates a presump-
tion that the statement is involuntary – 
However the Crown can overcome that 
presumption and meet its burden having 
reference to the totality of the circum-
stances – Proof that the accused subjec-
tively understood the right to silence and 
the consequences of speaking is not 
required, but where it exists it will be per-
suasive evidence of voluntariness even in 
the absence of a caution – Evidence that 
police exploited an informational deficit 
of misled an accused about their status as 
a suspect will strongly suggest the state-
ment was involuntary. 

R. v. Tessier, 2022 CarswellAlta 2855, 
2022 CarswellAlta 2856, 2022 SCC 35; 
Kasirer J.; (Wagner C.J.C., Moldaver, 
Karakatsanis, Côté, Rowe & Jamal JJ. 
concurring); Brown & Martin JJ. (dis-
senting) 

Mandatory SOIRA orders – lifetime 
orders – constitutionality – 24(1) reme-
dies 

The appellant challenged the consti-
tutionality of ss. 490.012 and 490.013 
(2.1) of the Criminal Code under s. 7 of 
the Charter, arguing they were over-
broad – Section 490.012 provides for 
mandatory SOIRA orders for all offend-
ers convicted of designated offences – 
Section 490.013 provides for lifetime 
SOIRA orders in situations where 
offenders are convicted of more than 
one designated offence without an 
intervening conviction. 

SOIRA orders have a serious impact on 
an offender’s liberty creating ongoing 
reporting and monitoring obligations – 
The purpose of the challenged provisions 
is to capture information about offenders 
that may assist police in preventing and 
investigating sexual offences and, in the 
case of lifetime orders, giving a longer 
period of access to those who pose a 
greater risk of offending – Overbreadth 
occurs where it includes some conduct 
that bears no relation to its purpose – 
laws that are broadly drawn to aid in 
enforcement are overbroad if they 
deprive even one person of liberty in a 
way that does not serve the law’s pur-
pose. 

Mandatory SOIRA orders are overbroad 
because they include offenders who are 
not at an increased risk of committing a 
future sexual offence – Not all sexual 
offenders are at an enhanced risk of reof-
fending – Lifetime registration is similarly 
overbroad because committing more than 
one offence without an intervening con-
viction is not associated with an increased 
risk of recidivism – Neither provision is 
saved by s. 1. 

The declaration of invalidity of s. 
490.012 is suspended for a year – 
Thereafter removal from the registry can 
be sought as a personal Charter remedy 
pursuant to s. 24(1) where the order’s 
impact on liberty bears no relation or is 
grossly disproportionate to the objective 
of s. 490.012 – The declaration of invalid-
ity of lifetime orders for those convicted 
of 2 or more offences is declared uncon-
stitutional immediately, retroactive to 
2011 when it came into force – A personal 
remedy can be sought under s. 24(1) of 
the Charter to change the duration of the 
order. 

R. v. Ndhlovu, 2022 CarswellAlta 
3093, 2022 CarswellAlta 3094, 2022 
SCC 38; Karakatsanis & Martin JJ. 
(Rowe, Kasirer & Jamal JJ. concurring); 
Brown J. dissenting in part (Wagner 
C.J.C., Moldaver & Côté JJ. concurring)
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MEMBER
PROFILE

 

Ms. Gavran is just impressive. I 
mean, aside from the part where she 
makes me call her Ms. Gavran. I asked 
if I could call her Ines; she gave me a 
hard contemplative stare and whis-
pered, “No.” Aside from that – she’s 
pretty damn cool. She survived a war, 
speaks four languages and trained in 
Muay Thai. Oh, and she’s a criminal 
lawyer. We’re all cool! Right? Right??? 

ONTO THE QUESTIONS! 

Questions 

Finish the Sentence . . . 

1. If I never went to law school, I 
would have become . . . a surgeon. I 
was always fascinated with surgeries as 
a child. That horrified my mother. Well 
. . . were you performing surgeries?!?! 

2. If I could change careers tomor-
row, I would become . . . probably a 
surgeon or a neurologist. It’s good to 
have a trade to fall back on. 

3. If I win 10 million dollars, I will 
. . . take few years off to go around the 
world and build schools and homes for 
the disadvantaged. 

4. If I could appoint the next Chief 
Justice of Canada it would be . . . (not 
a lawyer or judge) Martin Luther King 
Jr if he was still alive. If they can’t 
reanimate the Reverend, maybe just a 
living black person. Dare to dream. 

5. Sofia Vergara will play me in the 
movie based on my life. We already 
talk alike. 

6. Sylvester Stallone will play my 
love interest in the movie. What can I 
say, he’s a charmer. 

7. Prime Minister Trudeau is . . . Not 
my cup of tea. 

8. Canada’s next Prime Minister is 
. . . hopefully someone who will prior-
itize the needs and wants of the indige-
nous population in Canada. 

9. If I could pick one injustice to 
undo it would be wrongful convic-
tions. You are! 

10. If I could solve one issue it would 
be world hunger. This sounds like a 
Miss Canada answer circa 2013. 

11. If I could represent/defend a his-
torical figure it would be Martin Luther 
King Jr. Twentynine times! 

12. If I was to be executed, my last 
meal would be thin crust pizza from 
any authentic Italian restaurant, fol-
lowed by my uncle’s crepes (he makes 
the best ones) followed by a nice bottle 
of Italian white wine. Once I am in a 
food coma, I don’t care what happens 
to me! She died doing what she loved. 

13. My greatest regret in life is . . . I 
have none. Life is meant to happen the 
way it does. Oh, so you just fall asleep 
not thinking about that time the bully 
forged a love letter in your name to the 
hottest girl in school? Cool. Me too. 

14. Boy I really screwed up when a 
man dressed in a suit said hi to me out-
side of 1000 Finch and I said hi back, 
that he looked familiar but that I don’t 
recognize him. He chuckled. The next 
time I saw him, he was presiding in 
301 court as a justice of the peace 
(before whom I appeared many times) 
and said “Do you remember me now?” 
My favorite screw up. I have screwed 
up so much better than you! 

15. My hero is my mother. 

16. My favourite section of the 
Criminal Code is . . . 515(1). Nerdy, I 
know. You merely adopted nerdiness. I 
was born to it. (Nerds will get this refer-
ence!) 

Ines 

Gavran 
 
by Craig Bottomley 

City/Town: Toronto 

Year of Call: 2016

Reproduced with the permission of 
Ines Gavran.
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17. If I could legalize an activity it 
would be . . . all simple possessions of 
drugs. 

18. If I could criminalize an activity it 
would be . . . the use of the word 
“b*tch”. I can’t stand the use of that 
word. 

19. Most people don’t know that I 
. . . swam with sharks or that I was a 
muay thai fighter prior to going to law 
school. You still swim with sharks! 

20. The strangest thing I have eaten 
is . . . beef tartare. I am not a risk taker 
when it comes to food. My favourite. 

21. I really embarrassed myself when 
I . . . mispronounced a word, multiple 
times in a row. Awkward! Happens all 
the time though. 

22. My pet peeve is . . . when an item 
is not placed back to its designated 
spot. I used to move the OCD Crown’s 
materials out of alignment on counsel 
table mid-submissions. Good times. 

23. The toughest challenge in my life 
has been . the biggest blessing. 

24. If I could be reincarnated, I 
would come back as . . . Albert 
Einstein. 

25. I am afraid of . . . the fear itself 
but I don’t let it stop me. 

26. I believe in . . . the power of pos-
itive thinking! 

27. In high school I was . . . really 
good at science and biology. I even 
wrote exams for a few students in the 
class who were close to failing. No, I 
didn’t get caught. I take it back; you’re 
a nerd. 

28. In undergrad I was a . . . didn’t 
do undergrad. Ah, la belle province! 

29. In law school I was a . . . first row 
student but not necessarily an A stu-
dent! Except in criminal law (and tax 
law, surprisingly!). 

30. If my dog could speak s/he 
would say . . . “what happened to your 
cat?!” . . . I don’t own a dog. My cat 
Raphaello, however, strongly disap-
proves of this question. You don’t own 
a cat either. Dogs have owners. Cats 
have staff. 

31. Legal Aid Ontario . . . needs its 
$133M budget back - and then some - 
if we care about a fair criminal justice 
system for all. 

Choices 

1. Guiness or Molson Canadian? 
Neither. Oh, you’re no fun! 

2. Grilled Rib Eye or Grilled Tofu? 
Grilled Rib 

3. Alfa Romeo or Mercedes Benz? 
Mercedes Benz all the way 

4. Romantic or Hunter/Provider? 
Hunter/Provider 

5. Out late and sleep in or in bed by 
10 and up at 6? Depends on the day of 
the week. Lately in bed by 10, up at 6 

6. Armani or Old Navy? None. You’re 
going to cause a scene 

7. James Bond or Lara Croft? Bond. 
James Bond 

8. Hockey or Soccer? I’m from 
Croatia so . . . you already know. I 
checked. It’s soccer. 

9. Classical music or classic rock? 
Classical music 

10. Superman or Wonder Woman? 
Wonder Woman 

11. Blended or Single Malt? I am une-
ducated about this subject. Don’t care 
to be educated on it. You’re hurting my 
Scottish heart. My Scottish liver doesn’t 
care. 

12. Manolo or Crocs? Manolo 

13. Mac or PC? Mac 

14. Globe and Mail or The National 
Post? Globe 

15. Starbucks or Tim Horton’s? 
Starbucks 

16. Yoga or Treadmill? Hot yoga 

17. 30 days jail or two year condi-
tional sentence? 30 day jail (intermit-
tent since it’s less than 90 days) 

18. Dog or Cat? Ask Raphaello 

19. Canoe or Speedboat? Speedboat 

20. Muskoka cottage or condo in 
Florida? Condo in **Florida** (add 
Florida accent here) 

21. Star Wars or Star Trek? Star Wars 

22. Prime Minister Doug Ford or 5 
years of recession? Why are you doing 
this to us! Gosh. Ok, fine, 5 years 
recession 

23. Cash paying drunk driving case 
or legal aid murder? Cash paying drunk 
driver that ends up being indicted for 
murder. Now it’s cash murder! Ha! If 
only that was how it works. 

24. Flowers or chocolate? I can’t eat 
flowers but chocolate yes 

25. Pinot Noir or Chardonnay? Pinot 
noir 

26. Android or iPhone? iPhone 

27. Drunk or stoned? I’m a classy 
lady that does not do such things, 
Craig! 

28. Naughty or nice? Balance is key. 
Naughty and nice. Classy. 

Favourites 

1. Guitarist – John Struthers. He’s 
awesome. Actually, though. He’s a star. 

2. Poet – Maya Angelou 

3. Author (Fiction) – Beverley 
McLachlin. Is that when she dissents? 

4. Author (Non-Fiction) – Beverley 
McLachlin 

51FOR THE DEFENCE  •  VOL. 43  •  NO. 1

MEMBER PROFILE
Ines Gavran

For the Defence_43-1_Layout 1  2023-01-05  10:21 AM  Page 51



FOR THE DEFENCE  •  VOL. 43  •  NO. 152

MEMBER PROFILE
Ines Gavran

5. Prime Minister – next! 

6. City – Zagreb, Croatia 

7. Lawyer – Roger Dodd 

8. Judge – the one that acquits my 
client. Oh. . . I like that one too! 

9. Journalist – Andrea Canning 
(Dateline) 

10. Chef/Restaurant – La Vecchia 
Restaurant 

11. Hotel – all the classy ones. But I 
prefer staying at an Airbnb. Same! 

12. Theme park – Wonderland 

13. Park – Central Park, NY 

14. Canadian – Jim Carrey 

15. Sports team – Toronto Raptors 

16. Travel destination – Italy and 
Croatia 

17. Thrill seeking activity – firing at 
the shooting range 

18. Police force – “Police Academy” 
movie from 1984 

19. Movie – Eat, Pray, Love 

20. Actor – Ali Wong 

21. Band – I don’t have one. Default 
answer: The Tragically Hip. 

22. Song – all Christmas songs (not 
sang by Mariah Carey!) 

23. Intoxicant – wine 

24. Supreme Court of Canada deci-
sion – R. v. Villaroman 

25. Hobby – muay thai but that’s on 
pause as I replaced it with hop hop 
dancing. For now. Muay Thai is less 
dangerous. 

26. Political party – none 

27. Ontario Premier – well, it isn’t 
Doug that is for sure 

28. Historical figure – Buddha 

29. Attorney General – Michael 
Bryant 

30. Crown Attorney – the one that 
withdraws my client’s charges! I know 
the one!
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