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This will be my seventh and final
President’s Message as a new team
has been tasked with leading our
organization. During the past two
years, I was fortunate to work with an
outstanding group of hard-working
members that made up your Board of
Directors. The executive members and
committee chairs in particular shoul-
dered much of the work that would
normally fall on the President to
undertake. The Board functioned well,
tackling difficult and trying issues in a
supportive and welcoming environ-
ment. Early in our tenure, the Board
proudly and unanimously supported
the Law Society of Ontario Statement
of Principles, despite controversy and
contention. And while the election of
the StopSOP Bencher candidates and
the SOP repeal was a significant dis-
appointment, I have no regret in the
position we took. The CLA was one of
many forward-thinking organizations
that supported the important diversity

initiative that, frankly, was long over-
due.
As a Board we also continued the

important work of appearing and
intervening on significant Supreme
Court of Canada and Court of Appeal
appeals. The litigation committee also
continued to mentor others in the
process through the junior roster
panel, which provided every member
the opportunity to appear as co-coun-
sel at the Supreme Court. Our legisla-
tion committee wrote briefs on sub-
stantive legislative changes and mem-
bers testified at Parliamentary and
Senate committees trying to educate
the uninformed and mitigate damag-
ing legislation. Through the tireless
work of our recent call committee co-
chairs, the organization engaged in
unprecedented outreach to law school
students, articling students and
recently called lawyers offering signif-
icantly discounted educational and
other programming. We also contin-
ued our strong and positive relation-
ship with the chief justices of the
province who regularly kept us up to
date on practice and other issues
affecting our members and sought our
input on practice before their respec-
tive courts.
Although there is much for the out-

going Board to be proud of, we also
fell short. In my first President’s
Message in the Fall of 2017, I noted
that a “significant and important goal”
of the Board during my tenure was to
finalize a new memorandum of under-
standing with Legal Aid Ontario and
with the government of Ontario. At
the time we had a Liberal government
that had dragged its feet over the pro-
ceeding term of the Board and
appeared to have no appetite to stabi-
lize the legal aid situation by renew-
ing the MOU. But we were not able to
accomplish that goal. Instead, we
were ultimately met with devastating
cuts to the legal aid operating budget
that has threatened the ability of crim-
inal lawyers to deliver high quality
services to low income and poor

Ontarians. And in the face of those
cuts, we were met with claims and
criticisms from uninformed politicians
about the important work that we do.
Although we could not necessarily

foresee the change in government nor
their idiotic approach to purported
costs savings, our inability to finalize a
new memorandum of understanding
is problematic. In the absence of a for-
mal agreement, the government of the
day will not commit to, nor value, the
important and essential work we do
for the administration of criminal jus-
tice in this province. And, unfortunate-
ly, although at times Legal Aid Ontario
is very much our ally in request for
greater funding, their own need to
preserve their operating structure and
to justify the cost of administering the
program can operate to undercut our
own efforts to ensure that priority is
given to the criminal certificate deliv-
ery model.
It is now anticipated that before

years end, there will be a dramatic
overhaul to the Legal Aid Services Act.
Although the stated impetus for the
legislative change is modernization,
you can be sure that the new Act will
be worded so as to provide Legal Aid
Ontario with more flexibility vis-à-vis
delivery models as well as tariff deter-
mination. Legal Aid Ontario will be
given more power and control over
how funds are spent. In the wake of
Bill C-75, paralegals are taking aim at
doing more summary conviction
work, which the Law Society of
Ontario is now actively reviewing and
supporting. There is a real risk that
criminal certificate work might be
extended to allow paralegals to do all
manner of summary conviction trials,
as costs savings rather than quality
becomes the driving factor that deter-
mines delivery model. Similarly, we
can expect that Legal Aid Ontario will
continue to experiment and flirt with
other delivery models to the detriment
of the fee for service certificate model
that has been the core of our judicare
model. This will not improve or mod-
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ernize legally aided service. Instead, it
could amount to a significant and fun-
damental overhaul that threatens the
quality and competence of legal serv-
ices that is the cornerstone for the cer-
tificate model.
It is a difficult time to be a criminal

defence lawyer and a difficult time to
be accused of a crime. In addition to
decreased funding for indigent
accused and opening the field for
non-lawyers to act in their defence,
procedural and substantive changes to
the criminal law have made it more
difficult to advocate in the criminal
arena. In the past 2 years we have
seen the implementation of a reverse
disclosure regime in sexual assault
prosecutions, the creation of new
drinking and driving laws with greater
flexibility and shortcuts at the investi-
gation and prosecution stage, the
elimination of preliminary inquiries

and the obliteration of any significant
role in the selection of a jury.
Both levels of government need to

prioritize investing in legally aided
services just as they must do with
other essential social services.
Unfortunately, populism does not
favour spending money on people
accused of crimes any more than it
favours procedural and substantive
laws that are grounded in the pre-
sumption of innocence and the bur-
den of proof.
Being a strong voice of reason on

criminal justice issues is perhaps more
important now than ever before.
That’s why the CLA must remain
strong and vocal advocates for fair
and equitable legal aid funding; and
we must have strong leadership in the
years ahead to continue to push back
against substantive and procedural
changes to the criminal law that dilute

the bedrock of criminal justice and
stack the odds against our client. And
from my perspective, our newest
President, John Struthers, is the per-
fect person to lead our organization
through the difficult path that lies
ahead. His commitment to equitable
legal aid funding and his experience
as a leader of the criminal bar are
exactly what we need to push back
against the political mood of the day
which seeks to undermine the impor-
tant work that we do.
We do unpopular work for unpopu-

lar people. But without a strong, inde-
pendent and properly funded criminal
defence bar and fair and equitable
procedures and laws, justice is truly
illusory and miscarriages of justice
will occur more frequently than they
already do. Let’s hope that cost is not
forgotten in the current climate of
change.
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In an era where we stay current up
to the minute through tweets, top-of-
the hour broadcasts and television
screen tickers, news in print is hardly
news anymore. By the time that this
issue reaches your desk, our new
President, Executive Committee and
Board of Directors will be many
months into their two-year term. As
they acquaint themselves to the
responsibility that now rests on their
shoulders, we are pleased to have
remarks from our immediate past
President Michael Lacy upon the con-
clusion of his tour of duty.
Before assuming the Presidency,

Michael was well-known for his ency-
clopedic knowledge of criminal law,
fearless embrace of the role of
defence counsel and rigorous advoca-
cy. While these qualities are obvious
ingredients for success in criminal
practice, they do not necessarily make
for a successful leader. Not surprising-
ly, Michael conquered that too. While
it was evident, even from a distance,
that Michael was capably leading our
organization through great challenges
and change, those in the best position
to make that assessment are the mem-
bers of the governing body who
worked so closely with him. Speaking
to many, including from different
regions, the feedback was unanimous.
Michael has been an exceptional
leader.
As we move forward into this new

term, many of us are still adjusting to
practice post Bill C-75. Among the dis-
orienting legislative reforms that con-
tinue to cause considerable headaches
are those to the jury selection process.
Most particularly is the issue of
whether the abolition of peremptory
challenge applies prospectively. That
was the recent conclusion of the Court
of Appeal for Ontario in R. v.
Chouhan, 2020 CarswellOnt 543, 2020
ONCA 40, reversing the lower court.
As the law currently stands in Ontario,
the abolition of peremptory chal-
lenges applies only to cases where the
accused’s right to a trial by judge and
jury vested on or after September 19,

2019. For the right to have vested, the
accused must have: (i) been charged
with an offence within the exclusive
jurisdiction of the Superior Court; (ii)
been directly indicted; or (iii) elected
for a trial in Superior Court by judge
and jury.
The decision of the Court of Appeal

in Chouhan has had impact. For con-
victions resulting from trials conduct-
ed without peremptory challenges,
like Chouhan, a new trial seems to be
a forgone conclusion. For accused
whose right has vested, but trial not
yet commenced, their peremptory
challenges have been restored. For
ongoing cases, many were declared
mistrials. In some cases, the parties
consented to discharging the jury and
continuing before the judge alone.
The precise effect of Chouhan cannot
yet be quantified as the leave applica-
tion to the Supreme Court of Canada
is in the works. If leave is granted, it
will be somewhat of a companion for
R. v. Esseghaier. In that case, the
Supreme Court will consider whether
the proviso can be applied to cure an
improperly constituted jury.
The annihilation of certain long-

standing traditions of how juries are
selected provokes much thought and
debate about the modern jury trial. In
this issue, we have assembled a vari-
ety of articles on this topic. Jordana
Goldlist examines the impact of
Parliament having substituted the trial
judge for lay triers to determine the
truth of the challenge for cause. She
argues that this fundamentally under-
mines the fairness of the jury selec-
tion process. Perfectly pairing with
Jordana’s article is a piece written by
Ryan Heighton and Melanie
Goodfellow on the loss of peremptory
challenges. Ryan and Melanie persua-
sively assert that this reform has
undermined, rather than enhanced,
public confidence in the administra-
tion of justice. Michael Johnston
reminds us that jurors are not mere
observers, trial judges have discretion
to permit jurors to question witnesses.
Whether it is something to be encour-

aged or discouraged will depend on
the circumstances of the case, howev-
er, it is an interesting debate particu-
larly as cases become more complex.
Samara Secter and Samiyyah Ganga

offer strategies and an analytical
framework to pursue the admission of
sexual relationship evidence post
Goldfinch. The need to advance s. 276
applications may be particularly
heightened in jury trials where the
absence of context will be at the
greatest risk of distorting of the fact-
finding process. Maureen Salama pro-
vides us with handy tools for effective
opening and closing addresses to the
jury. Her article provides guidance on
how to stay within permissible bound-
aries, but also how to recognize and
respond when our opponent does not.
Last, but far from least, is an impor-
tant piece written by experienced
appellate counsel, Richard Litkowski.
Richard offers invaluable advice to
trial counsel as to how best to create
and preserve the trial record for
appeal. While the goal is not to litigate
to lose, our clients will be further
ahead if we lose having followed
Richard’s advice.

Jill Makepeace
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The Litigation Committee recently
reconstituted itself following the CLA
elections. Now co-chaired by Daniel
Brown and Megan Savard, the
Committee is looking forward to a
busy year. I’d like to briefly review
some highlights from the year just
gone by and preview what’s on the
horizon.
Needless to say, the recent amend-

ments to the Criminal Code pertaining
to preliminary inquiries and jury selec-
tion have spawned copious litigation.
After percolating in the provincial
courts over the course of last fall, the
two principal issues reached the Court
of Appeal late last year. In R. v. R.S.,
2019 CarswellOnt 18776, 2019 ONCA
906 (Ont. C.A.), rendered in mid-
November, the Court of Appeal held
that the preliminary inquiry amend-
ments applied prospectively only, with
the result that anyone who elected that
mode of trial prior to the amendments
coming into force in September 2019

was entitled to have a preliminary
inquiry. The prolonged period of
uncertainty and scheduling chaos that
descended upon the provincial courts
last fall could have been averted either
by a transitional provision in the legis-
lation itself or by the provincial Crown
taking a more sensible approach to the
retrospectivity issue. In any event,
Michael Lacy and Daniel Brown are to
be thanked for their representation of
the CLA on its intervention before the
Court of Appeal on a highly expedited
schedule.
Most recently, R. v. Chouhan, 2020

CarswellOnt 543, 2020 ONCA 40 (Ont.
C.A.), the Court held that although the
removal of peremptory challenges
does not infringe the Charter, the
change is prospective only. This means
a new trial for Mr. Chouhan — and
presumably for every other accused
who had a jury trial since September
19 and was not provided peremptory
challenges. Nathan Gorham and Mindy
Caterina acted for the CLA. As with the
preliminary inquiry issue, both levels
of government could have avoided the
resulting waste of resources, but for
whatever reason chose not to. Lessons
learned; one hopes. It remains to be
seen whether the Supreme Court of
Canada will weigh in on either case,
but the CLA will undoubtedly partici-
pate if they choose to do so.
As usual, the bulk of the CLA’s

recent intervention activity has taken
place in the Supreme Court of Canada.
Last year was, to put it charitably, a
mixed bag for the defence bar in that
venue. The lamentable trilogy of
Barton, Goldfinch, and R.V. confirmed
that the Court is inclined to assist the
Crown in gaining convictions in sexu-
al assault prosecutions at the expense
of fairness for the accused and gener-
ally applicable principles of law.
Megan Savard (Barton and Goldfinch)
and Marie Henein (R.V.) admirably
advanced the defence cause in the face
of prevailing headwinds in the
Crown’s favour. The persuasive dissent

of Brown and Rowe J.J. in R.V. demon-
strates that the right to full and vigor-
ous cross-examination continues to
have currency with some members of
the Court.
Subsequently, in R. v. Poulin, 2019

CarswellQue 8570, 2019 CarswellQue
8571, 2019 SCC 47 (S.C.C.), the Court
overruled a previously unbroken line
of appellate case law holding that an
offender was entitled to the most
favourable sentencing regime that
existed between the date of the
offence and the date of sentencing. In
practice, the prior case law meant that
people convicted of historical sex
offences could, in appropriate circum-
stance, receive conditional sentences.
No longer. What was presented as a
“purposive” interpretation of s. 11(i) of
the Charter seems more like a gratu-
itously nasty restriction on what sen-
tencing courts can do with octogenar-
ian offenders. Breana Vandebeek and
Marianne Salih put in excellent work
on behalf of the CLA, and the spirited
three-judge dissent provided some
consolation.
Turning to the brighter side of

things, in Fleming v. Ontario, 2019
CarswellOnt 15608, 2019 CarswellOnt
15609, 2019 SCC 45 (S.C.C.), a civil
suit for wrongful arrest, the Court
denied the existence of a common law
police power to arrest someone to
prevent a breach of the peace by
someone else. Lou Strezos and
Michelle Biddulph acted for the
Association. They must have been per-
suasive, as the Court unanimously
agreed with the CLA’s position, in a
judgment penned by the dissent-
prone Justice Côté no less.
In R. v. Rafilovich, 2019 CarswellOnt

18190, 2019 CarswellOnt 18191, 2019
SCC 51 (S.C.C.), Alan Gold and Deepa
Negandhi helped persuade the Court
to hold that funds returned to the
accused to pay legal fees should gen-
erally not be subject to a fine in lieu of
forfeiture at the end of the case. In a
particularly fortunate instance of syn-
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CLA COMMITTEE REPORTS

ergy, this result was good news for
lawyers and clients alike.
A number of cases in which the CLA

has intervened remain on reserve at
the time of writing. In Zora, to take
one example, the Court is considering
the mens rea of the offence of failing
to comply with a recognizance. Is it
subjective intent, negligence, or some-
thing in between? (And what is the
point of these charges anyway?)
Christine Mainville capably argued for
an appropriately stringent test on
behalf of the Association.
Although the Court’s winter and

spring schedule is relatively light on
important criminal fare, a couple of
upcoming cases merit mention. On
February 19, 2020, the Court hears the
case of R. v. S.H., which raises thorny

issues about how digital evidence is
treated under the Canada Evidence
Act. Although relatively few people
have read these provisions, Nader
Hasan has. And he has agreed to put
his talents at the CLA’s disposal.
The following day, February 20, the

Court hears the Crown’s appeal in
Attorney General of Ontario v. G.,
which asks whether it infringes s. 15
of the Charter to require someone dis-
charged absolutely by the Ontario
Review Board to remain on the sex
offender registry. Erin Dann is donat-
ing her considerable expertise and
ability in service of the CLA’s interven-
tion.
It should be noted that almost all

CLA interventions are the joint pro
bono effort of one junior and one sen-

ior counsel. Last fall, after issuing a
call for applications, we constituted an
entirely new junior roster made up of
counsel with five years’ experience at
the bar or less. The roster comprises
12 excellent young advocates who will
be paired with lead counsel on each of
our upcoming cases.
As always, anyone with involvement

in (or knowledge of) a case that might
benefit from the CLA’s involvement is
encouraged to contact the committee’s
co-chairs.
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“Any person charged with an
offence has the right ... to be pre-
sumed innocent until proven guilty
according to law in a fair and public
hearing by an independent and impar-
tial tribunal,” says s. 11(d) of the
Charter of Rights and Freedoms. The
tribunal, of course, is the men and
women who step up for their one and
only civic duty as Canadian citizens:
jury duty. The purpose of triers in the
jury selection process has been to
ensure that the accused’s rights under
s. 11(d) are met, and that the panel is
both independent and impartial.
Defence lawyers question impartiality
through challenges for cause and his-
torically it has been independent tri-
ers who decide if the potential juror is
“acceptable” or “unacceptable”. In
fact, or maybe just in appearance, the
accused’s right to an independent tri-
bunal has been tragically eroded by
Bill C-75 when the role of the triers

Eroding the
Independence

of the
Impartial Tribunal

by Jordana H. Goldlist

The purpose of triers in the
jury selection process has
been to ensure that the
accused’s rights under s.
11(d) are met, and that the
panel is both independent
and impartial. Defence

lawyers question
impartiality through

challenges for cause and
historically it has been
independent triers who

decide if the potential juror
is “acceptable” or
“unacceptable”. 

Reproduced with the permission of
Jordan H. Goldlist.
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was arbitrarily delegated to the trial
judge.

History of the Use of Triers
The practice of using “rotating tri-

ers” for jury selection has existed in
Canada since at least 1892, when
rotating triers featured in the first
enactment of the Criminal Code.1

Section 640(2) codified the use of
rotating triers by stipulating that all
juries shall be selected using rotating
triers unless the judge made an order
under s. 640(2.2). The purpose was
simple: rotating triers limit the poten-
tial bias among jurors by increasing

the number of triers to preclude the
possibility of the entire jury being
selected by a single biased trier.2 Thus
from the outset, triers were a way to
secure an independent and impartial
panel.
The practice of using static triers for

jury selection in Canada was added
only recently. The Criminal Code was
amended in 2008 (by way of Bill C-13,
S.C. 2008, c. 16) to add ss. 640(2.1)
and 640(2.2).3 These subsections
allowed the use of static triers for jury
selection for the first time. Static triers

could only be appointed pursuant to
s. 640(2.2) of the Criminal Code,
which was triggered if a challenge for
cause was pursued under s. 640(2.1);4

which could only occur on application
by the accused.5

A review of the Hansard debates,
the legislative history of Bill C-13, and
relevant jurisprudence, provide no
clear indication as to why static triers
were ever implemented. There is noth-
ing to suggest that this procedure was
designed to accomplish anything
related to the interests or administra-
tion of justice. The result of the enact-
ment of s. 640(2.1) in 2008 allowed
the court to order exclusion of all
jurors during the challenge for cause
if the court was of the opinion that
such an order was necessary to pre-
serve the impartiality of the jurors.6 As
a result, the practice of static triers
may have been implemented as a fur-
ther safeguard to protect impartiality
of the jurors by excluding the sworn
and unsworn jurors during the selec-
tion process. Perhaps.
In the 2001 decision R. v. Gayle, the

Ontario Court of Appeal stated: “it
goes without saying that the statutory
provisions governing jury selection
must be followed, and that the discre-
tion [available to a judge] is limited to
what is conferred on a fair reading of
those very provisions.7 Before the
2008 amendment, the use of static tri-
ers was not permitted in Canadian
jurisprudence. In the 2007 decision R.
v. W.V., the Ontario Court of Appeal
ordered a new trial because “the trial
judge clearly departed from the statu-
torily-mandated procedure for select-
ing the triers of the challenge for
cause” by using static triers.8 In R. v.
Vincent, after the initial triers were
replaced as triers by the first two
jurors chosen, the trial judge unilater-
ally decided to continue with the
same triers for the balance of the jury
selection process, rather than replace
them in turn as new jurors were
selected.9 Continuing with the initial
two jurors, instead of rotating them,
made the first two jurors “static triers”.

The court, in overturning the verdict,
explained that the use of the word
“shall” in s. 640(2) made the provision
mandatory and the Criminal Code
therefore required that the challenge
for cause be conducted according to
its terms, using rotating triers only.10

The trial judge’s failure to follow the
statutorily mandated procedure result-
ed in ten members of the jury being
selected by the same two triers who
had no jurisdiction to participate in
the process.
The 2008 enactments have result-

ed in a number of appeals, as judges
have continued to impose their own
procedures which do not conform to
the legislative requirements. In the

2019 decision R. v. Esseghaier,11 the
Ontario Court of Appeal overturned
convictions for two accused on
charges of conspiracy to commit
murder for the benefit of a terrorist
group and participating in terrorist
activity. The matter was sent back
for retrial after the trial judge erred
in holding that he had no common
law discretion to exclude unsworn
jurors while rotating jurors tried the
challenges for cause. A similar deci-
sion was reached in the 2017 deci-
sion of R. v. Husbands, following the
conviction of Christopher Husbands
for second degree murder and
aggravated assault in relation to a

9FOR THE DEFENCE  •  VOL. 40  •  NO. 2

ERODING THE INDEPENDENCE OF THE IMPARTIAL TRIBUNAL

The purpose was simple:
rotating triers limit the

potential bias among jurors
by increasing the number of

triers to preclude the
possibility of the entire jury
being selected by a single
biased trier.  Thus from the
outset, triers were a way to
secure an independent and

impartial panel.

... the practice of static
triers may have been

implemented as a further
safeguard to protect

impartiality of the jurors by
excluding the sworn and
unsworn jurors during the

selection process.
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shooting spree in the food court of
the Eaton Centre.12 There, the
Ontario Court of Appeal held, at
paragraph 41:

It has been held that where a jury has
been selected by a challenge for cause
procedure disavowed by an accused,
thus depriving him or her of the option
to invoke the method of selecting the
composition of triers, s. 686(1)(b)(iv)
cannot preserve the verdict rendered at
trial: Noureddine, at paras. 57, 68;
Swite, at para. 54; V. (W.), at para. 26.
This is so because the court—in partic-
ular the jury—has not been properly
constituted. And this is so because the
process used to determine the truth of
the challenge for cause directly contra-
venes the provisions of the Criminal
Code.

Bill C-75 (“the Bill”)
There is now another radical shift in

the procedure for challenging jurors
for cause. Bill C-75 states:

Section 640 of the Act is replaced by
the following:

Determination of challenge for cause

640 (1) If a challenge is made on a
ground mentioned in section 638, the
judge shall determine whether the
alleged ground is true or not and, if the
judge is satisfied that it is true, the juror
shall not be sworn.

Exclusion order

(2) On the application of the accused or
prosecutor or on the judge’s own motion,
the judge may order the exclusion of all
jurors, sworn and unsworn, from the
court room until it is determined
whether the ground of challenge is true
if the judge is of the opinion that the
order is necessary to preserve the
impartiality of the jurors.

The grounds for challenge for cause
listed in s. 638 largely remain intact,
save for some minor changes in word-
ing and one change of significance:
before the Bill, a challenge could be
made of any potential juror who had
been convicted of an offence and sen-
tenced to death or to a term of impris-
onment exceeding twelve months. The
Bill modifies the challenge to now
include any person who has been
“convicted of an offence for which
they were sentenced to a term of
imprisonment of two years or more
and for which no pardon or record
suspension is in effect”. Furthermore,
the trial judge may now order the
exclusion of all jurors from the court
during the challenge for cause on
application by the accused, by the
prosecutor, or on motion by the judge
him/herself. Before Bill C-75, only the
accused could make an application to
exclude jurors from the court during
the challenge for cause process.
The most radical and troubling

change in the new legislation is that it
is now up to the trial judge to decide
whether or not the challenge suc-
ceeds. This means that the trial judge
now decides which potential jurors
are “acceptable” or “not acceptable”.

The same trial judge who perhaps dis-
missed the accused’s Charter applica-
tion or maybe granted the Crown’s
prior discreditable conduct applica-
tion or bad character evidence appli-
cation. Perhaps the same judge who
may, during the course of the trial, dis-
miss an application for mistrial. It is
now the trial judge who will decide
the impartiality of potential jurors. In
the eyes of the accused, I imagine that
the appearance of bias will be both
real and frightening, as the independ-
ence of the jury selection process has
been lost.
The cumulative effect of Bill C-75

means that the accused has far less
say in who sits on the jury. I might
even suggest that he or she may no
longer be judged by a jury of his
peers. When we also consider the
elimination of the safeguard provided
by peremptory challenges, the whole
concept of jury selection becomes a
misnomer. The accused is no longer
left with the ability to select anyone.
He or she must simply accept the jury
that is selected for him or her by the
trial judge; a frightening prospect for
those of us who can admit that we
often elect trial by jury until we know
who our trial judge is.

Jordana Goldlist is a criminal
defence lawyer practicing at JHG
Criminal Law in Toronto.

NOTES:
1 R. v. Noureddine, 2015

CarswellOnt 17238, 2015 ONCA 770,
128 O.R. (3d) 23 (Ont. C.A.) at para.
35 [Noureddine].

2 Noureddine, ibid note 1 at para.
65.

3 Details of Bill C-13 Found on
LEGISINFO - https://www.parl.ca/
LegisInfo/BillDetails.aspx?Language=
E&billId=3085474&View=4

4 Criminal Code, R.S.C. 1985, c C-46,
s 640(2.1)-(2.2).

5 Ibid.

When we also consider the
elimination of the safeguard
provided by peremptory
challenges, the whole
concept of jury selection
becomes a misnomer. The
accused is no longer left
with the ability to select

anyone. 
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6 Ibid.
7 R. v. Gayle, 2001 CarswellOnt 1322,

54 O.R. (3d) 36, [2001] O.J. No. 1559
(Ont. C.A.) at para. 53, leave to appeal
refused 2002 CarswellOnt 159, 2002
CarswellOnt 160 (S.C.C.).

8 R. v. W.V., 2007 CarswellOnt 5425,
2007 ONCA 546, [2007] O.J. No. 3247
(Ont. C.A.) at para. 12, leave to appeal

refused 2008 CarswellOnt 1971, 2008
CarswellOnt 1972 (S.C.C.) [WV].

9 Ibid.
10 Ibid at para 19.
11 2019 CarswellOnt 13667, [2019]

O.J. No. 4373 (Ont. C.A.), leave to
appeal refused (February 20, 2020),
Doc. 38884 (S.C.C.).

12 R. v. Husbands, 2017 CarswellOnt

11089, [2017] O.J. No. 3795 (Ont.
C.A.), leave to appeal refused 2018
CarswellOnt 2060, 2018 CarswellOnt
2061 (S.C.C.).
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Introduction
The peremptory challenge has exist-

ed for over 850 years, finding its birth
in the English court system and then
traveling to England’s many colonies.1

This aspect of jury selection, wherein
the Crown or defence may exclude an
otherwise eligible juror on nothing
more than subjective grounds has been
a source of significant controversy,
with its critics decrying their use as an
abuse by lawyers to obtain a more
favourable jury.
As defence lawyers, this raises a

number of questions, including: Is it
even possible to obtain a more
favourable jury using only peremptory
challenges? If it is possible, is it inap-
propriate to take advantage of this in
our role as advocates?2 While we know
that police officers and other justice
system actors must have more than
subjective grounds to exercise their
powers is it fair to apply that same

The Defence Loses a Shield:
Realities of Losing
Peremptory
Challenges
by Ryan Heighton and Melanie Goodfellow

Photo reproduced with the permission of
Ryan Heighton.
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standard to potential jurors by elimi-
nating the peremptory challenge and
instead using challenge for cause, thus
forcing that a hunch be something
more?
This article will consider the above

questions while exploring the status of
peremptory challenges in other com-
mon-law jurisdictions, the advent of
their elimination through Bill C-75,3 the
impact of their loss, and defence strate-
gies for jury selection moving forward.

Common Law Status of Peremptory
Challenges
Two common-law jurisdictions have

eliminated peremptory challenges alto-
gether, while most others allow them
with varying numbers.

England and the United Kingdom
England was the place of both the

birth and death of peremptory chal-
lenges. When first introduced, each
party had 35 peremptory challenges.
This number was gradually reduced
over hundreds of years to three in
1977, before peremptory challenges
were abolished entirely, in an effort to
improve jury fairness, by statute in
1988.4 Northern Ireland followed suit
in 2007.5

Canada
Canada eliminated the availability of

peremptory challenges in jury selec-
tion with the enactment of Bill C-75 on
September 19, 2019, though constitu-
tional scrutiny may impact this.

Australia and United States
Peremptory challenges exist in both

countries but the number granted to
each counsel depends on the state and
the type of case.

Hong Kong, Ireland, and New Zealand
These commonwealth (or former

commonwealth) countries currently
have peremptory challenges and num-
bers that are applied country-wide.

Bill C-75 and the Reform of Jury
Selection
Bill C-75 came into effect on

September 19, 2019. It made sweeping
legislative changes, including the over-
haul of jury selection. The specific
changes include the repeal of s. 634 of
the Criminal Code, eliminating peremp-
tory challenges; the amendment of s.
633 to allow a trial judge to stand aside
a juror for reason of “maintaining public
confidence in the administration of jus-
tice”, in addition to the pre-existing rea-
sons for standing aside a juror; and to
amend s. 640 to vest the power of deter-
mining challenges for cause in the trial
judge, rather than jurors.

The Role of Defence Counsel and
Public Opinion Skewing Legislation
The role of defence counsel is so

much more than examining witnesses
and arguing the law. We have a fiduci-
ary relationship with our clients, one
predicated on mutual trust and confi-
dence in our representation. We func-
tion in our role as a counsellor, confi-
dant, social worker, ally, and often the
only buffer between our clients and the
power of the state.
To be certain, much of the nuance of

our work is lost on the average unin-
formed member of the public. If there
is a practicing defence lawyer in
Canada who has not been asked the
question “how can you represent
them?”, they are certainly the anomaly.
In the era of the 24-hour news cycle
and rampant social media commentary,
defence counsel are well-advised not to
view the public commentary of their
work, no matter how noble.
The Court of Public Opinion does

not generally look fondly on defence
counsel. It seems an almost farcical
state of affairs, given that we have con-
stitutionally entrenched legal rights in
ss. 7-14 of the Charter, which reflect
our national values. These are the
rights that form the backbone of our
work, and are generally the answer to
the short-sighted “how can you. . .?”
questions that we face.
Most of us are quite secure in the

morality of our work and learn to
become unfazed by the impressions of
the media and less-informed public.
However, when Parliament starts to
develop policies and legislation based
on uninformed and baseless public
perceptions of defence counsel, it is
much harder not to take it personally.
Even at the height of the Harper

Conservative government, which
passed some of the most punitive (and
in parts, unconstitutional) criminal leg-
islation in recent memory,6 the integrity
of defence counsel never felt like it was
under attack. The same cannot be said
about the repeal of s. 634, which elimi-
nated peremptory challenges of jurors.
The legislative intent was partially

summarized by Thomas R.S.J. in R. v.
Thomas Lako and William McDonald,
a constitutional challenge to the repeal
of s. 634 and the lack of transitional
provisions:7

[4] The comments of Arif Virani,
Parliamentary Secretary for the Minister
of Justice and Attorney General, provide
some insight regarding Parliament’s
intention in repealing s. 634. His com-
ments below were made at the time of
third reading.

[5] Mr. Virani said the repeal of s. 634
would “improve diversity of juries” and
that peremptory challenges “have no place
in our courtrooms, given the potential for
abuse” ... “once this bill has passed,
Canada will join countries like England,
Scotland and Northern Ireland, which
abolished peremptory challenges in 1988.”

It is apparent that the elimination
of peremptory challenges in Bill C-75
was not contemplated by the Liberal
government until Gerald Stanley was
acquitted in the death of Colten
Boushie, in February 2018.
According to media reports, an all-
white jury panel was selected in the
death of Mr. Boushie, an Indigenous
man, because Mr. Stanley’s defence
challenged each indigenous-looking
juror.
The backlash to the acquittal was
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immediate and palpable, though per-
haps not universal.8 Both Justin
Trudeau and Judy Wilson-Raybould
took to Twitter almost immediately to
express solidarity with the Boushie
family.9 While the propriety of these
statements is best left for another dis-
cussion, they at least suggest that jus-
tice was not served in the eyes of our
Prime Minister and then-Minister of
Justice. Within weeks, it was
announced that Bill C-75 would elimi-
nate peremptory challenges.
Will this “knee-jerk” reaction reduce

purported “injustices” like the acquittal
of Gerald Stanley? This question pre-
supposes that an acquittal was not the

appropriate verdict. Eliminating
peremptory challenges in response to
the all-white jury acquitting Gerald
Stanley further presupposes that the
white jurors were biased and that he
might have been convicted had there
been indigenous people on the jury.
In our profession, we know that the

defence need only raise a reasonable
doubt for the “just” outcome to be an
acquittal. Legislating in response to an
unpopular trial outcome is far different
than legislating in response to a true
miscarriage of justice. Regardless, the
approach suffers from sample size
issues, and is undeniably short-sighted.
If there is a suggestion outside of the

Court of Public Opinion that there was
a miscarriage of justice, then the Crown
can certainly explore appeal options.

What About Problems with Jury
Panels?
The most problematic aspect of the

reactionary elimination of peremptory
challenges following the Stanley ver-
dict is that nothing has been said of the
jury panel composition or other
aspects of jury selection.
For a typical jury selection, we

receive a list of the jury pool, which
contains the name, address, and occu-
pation of the prospective jurors. These
panels are selected at random from the
overall jury roll maintained in the
municipality.
There are many limiting factors with

respect to whether jurors will even be
available for selection. Many employers
do not compensate employees for serv-
ing on a jury. The government offers
no more than a pittance for those
selected to serve on a jury. For the first
ten days of duty, there is no compensa-
tion; for days 11 through 49, $40 per
day is paid; and for days 50 through
completion, $100 per day is paid. The
financial impact of lost wages and little
to no compensation restricts much of
the working class from practically
being able to serve.
On the other hand, even those who

could financially afford to serve on a
jury may not be able to serve due to
essential work obligations and the
impact that it could have either on
their own business or their employer.
In both cases, it is quite common for

a judge to excuse jurors for cause
when they would suffer detriment to
their financial well-being or employ-
ment. The result is that the working
class, self-employed, and higher-level
professionals are often excluded.
This, practically speaking, leaves stu-

dents, unemployed or retired individu-
als, and those whose employers will
compensate them for their service on
the jury. This pool is inevitably dimin-
ished further by those with personal cir-
cumstances such as exams, medical

issues (either of their own or of depend-
ents), and pre-planned travel. Of course,
the panel of jurors will already have
excluded non-citizens, individuals
under 18 years old, those with criminal
convictions (with certain exceptions),
those with certain physical and mental
disabilities, and those who either are
not registered on the voter list or have
not received the jury questionnaire.
Clearly, any problems with jury com-

position go far beyond the between

four and twenty peremptory challenges
that s. 634 afforded accused persons. A
jury panel that is more diverse and rep-
resentative of an accused’s community
is the only way to maintain public con-
fidence in the administration of justice.
The reality is, with the restrictions,
both practical and technical, on the
ability of community members to serve
on a jury, the panel of potential jurors
is inevitably narrow and not represen-
tative of the community. This further
amplifies any potential effect of

14
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Legislating in response to
an unpopular trial outcome

is far different than
legislating in response to a
true miscarriage of justice.
Regardless, the approach
suffers from sample size
issues, and is undeniably

short-sighted. 

A jury panel that is more
diverse and representative
of an accused’s community
is the only way to maintain
public confidence in the
administration of justice.
The reality is, with the

restrictions, both practical
and technical, on the ability
of community members to
serve on a jury, the panel of
potential jurors is inevitably

narrow and not
representative of the

community.
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peremptory challenges and is indica-
tive of a much larger problem with jury
selection.

A Shield, not a Sword
The most sobering reality in the

wake of Bill C-75 is that in all likeli-
hood, the elimination of peremptory
challenges may only exacerbate the
problem it is purportedly intended to
fix. In 2015, of all Indigenous Canadian
homicide victims, 90% of the accused
persons were Indigenous themselves.10

The situation of a white person
accused of the murder of an indige-

nous person would account for at most
10% of cases. The more likely case is
that the accused person will be indige-
nous and may therefore benefit from
the use of peremptory challenges to
include indigenous persons on the
jury.
The inclusion of indigenous persons

on a jury is not, at least from the
defence perspective, to create a bias,
but rather to include jurors of more
similar cultural backgrounds, who
might approach their role as triers of
fact from a different perspective. This
same impact would be felt for all
accused persons who are members of a
minority group; without peremptory

challenges, there is no way for the
defence to at least try to select similar-
ly situated jurors.
“Try” is the essential consideration.

In Canada, juror secrecy prevents us
from really learning much about how
jurors at-large approach their decision-
making. The extremely limited ability
to challenge jurors for cause or ques-
tion jurors prior during the selection
process has largely prevented us from
learning much about individual jurors.
As Watt J.A. held in R. v. Yumnu, 2010
CarswellOnt 7383, 2010 ONCA 637
(Ont. C.A.), affirmed 2012 CarswellOnt
15801, 2012 CarswellOnt 15802
(S.C.C.):

Jury selection is not a science. Anyone
who has ever prosecuted, defended or
tried a criminal case with a jury has their
own views about the basis upon which to
exercise a peremptory challenge.
Occupation. Education. Mode of dress.
Age. None are verifiable empirically.
Many, if not most, cannot withstand
objective analysis.11

Given this, the only meaningful tool
we have had as defence counsel is the
peremptory challenge. Considering our
protective role with respect to our
clients, this tool has been one that
gives our clients some small comfort in
the jury selection process. Those four
to twenty challenges could be used to
ensure that a potential juror was not in
charge of a client’s fate when perhaps
there was some ineffable characteristic
or something falling short of a chal-
lenge for cause that would give the
client the perception of a fairer
process.
Indeed, Sharpe J.A. observed in 2001

that peremptory challenges serve the
function of protecting the optics of the
system:

An important part of the jury selection
process is the right of both the Crown
and the defence to exercise peremptory
challenges. The very essence of a
peremptory challenge is that its exercise
requires no justification or explanation.

Peremptory challenges ordinarily may be
exercised on grounds that are not prov-
able and unable to withstand objective
scrutiny: Cloutier v. The Queen, [1979] 2
S.C.R. 709, 48 C.C.C. (2d) 1 at pp. 720-21
S.C.R., pp. 20-21 C.C.C. No doubt the
right of peremptory challenge is often
exercised in an effort to secure what the
party hopes will be a sympathetic jury.
The justification for allowing peremptory
challenges is that they foster confidence
in the jury trial process. An accused may
have a “hunch” about a prospective juror
that cannot be proved. A lingering doubt
about the juror’s partiality would taint
the perception of a fair trial. In a passage
adopted in R. v. Bain at p. 525 C.C.C. and
in Cloutier at p. 20 C.C.C., Blackstone
explained this as follows (W.D. Lewis,
ed., Commentaries on the Laws of
England, vol. 4 (Philadelphia: Rees Welsh
& Co., 1897) at p. 1738):

As every one must be sensible what
sudden impressions and unaccount-
able prejudices we are apt to conceive
upon the bare looks and gestures of
another, and how necessary it is that a
prisoner (when put to defend his life),
should have a good opinion of his jury,
the want of which might totally discon-
cert him, the law wills not that he
should be tried by any one man
against whom he has conceived a prej-
udice, even without being able to
assign a reason for such his dislike.

By offering each side a limited number of
peremptory challenges, the law allows
the parties to eliminate unprovable but
perceived concerns about the propensi-
ties of jurors and thereby enhance confi-
dence in the impartiality of the jury and
the fairness of the trial.12

In this way, the peremptory chal-
lenge was a shield for the defence,
rather than a sword. The reality is that
if the jury panels were more robust,
between four and twenty peremptory
challenges would not be able to mean-
ingfully skew a jury selected from a
panel of hundreds of potential jurors.
In losing the peremptory challenge,
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Those four to twenty
challenges could be used to
ensure that a potential juror

was not in charge of a
client’s fate when perhaps
there was some ineffable
characteristic or something
falling short of a challenge
for cause that would give
the client the perception of

a fairer process.
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the optics of the process are that the
trial process is even further stacked
against the accused person. Watt J.A.
has said that “[t]he availability of
peremptory challenges fosters confi-
dence in the adjudicative fairness of
the criminal jury trial.”13

The irony of the repeal of s. 634 is
that while the aforementioned
Parliamentary intent was to eliminate
a tool that ‘had potential for abuse’
based on stereotyping, in rushing the

legislative amendments without con-
sultation, Parliament relied on stereo-
types of defence counsel that were
largely informed by the Court of
Public Opinion. The notion that by
using peremptory challenges defence
counsel could meaningfully affect
trial fairness offends both common
sense and the role of defence counsel
in the criminal justice system. The
amendments themselves advance to
the public the trope of defence coun-
sel as the unscrupulous, unethical

advocate for a presumptively guilty
individual. The implication that
defence counsel engage in ‘abuse’ of
legislation to effect a result, without
any empirical evidence, serves to
undermine public confidence in not
only the justice system, but the legis-
lature itself.

Defence Approach to Jury Selection
Going Forward
Not surprisingly, the repeal of s.

634 has been subject to constitution-
al scrutiny. In the months that fol-
lowed the elimination of peremptory
challenges on September 19, 2019,
trial level decisions in Ontario were
divided on the issue of constitution-
ality.14 Irrespective of whether the
higher courts ultimately uphold or
strike down the repeal of s. 634,
those of us conducting jury trials in
the interim need to be prepared to
proceed in the absence of perempto-
ry challenges.
Our roles in jury selection for the

time being will be two-fold: (1) to
maintain the client’s confidence in jury
selection to the best of our ability, and
(2) to protect the record for potential
appeal. Both of these roles will involve
defence counsel being vocal through-
out the jury selection process, and
encouraging trial judges to use the
expanded s. 633 judicial stand-by
power.
The trial judge previously had

authority pursuant to s. 633 to stand
jurors aside “for reasons of personal
hardship or any other reasonable
cause” when their name has been
drawn under s. 631(3). Following the
Bill C-75 amendments, s. 633 was mod-
ified to add an additional stand-by
power for reason of “maintaining pub-
lic confidence in the administration of
justice”. This has been interpreted as
allowing counsel to ask for a juror to
be stood by, rather than being sworn as
a juror.15

Challenges for cause are certainly
still available, pursuant to s. 638, but
practically speaking, s. 638(1)(b) chal-
lenges for impartiality are likely the

only relevant ones to utilize in the
absence of peremptory challenges.
This will likely remain a difficult
approach in getting presumptively
unfavourable jurors excluded, given
that there needs to be an air of reality
to a claim of impartiality. This thresh-
old is typically not even met when it is
established that the potential juror has
strong, hostile feelings toward individ-
uals committing a particular type of
offence.16

As such, it is advisable that we as
defence counsel push the boundaries
of the s. 633 stand-by power as much
as possible. It is likely that different
judges will take different approaches
to allowing counsel to make comments
or submissions during jury selection.
However, so long as the record is pro-
tected as much as possible, it will be
subject to appellate review.
Justice Goodman emphasized the

importance of peremptory challenges
in situations falling short of a s.
638(1)(b) challenge for cause:17

As the Supreme Court noted in Cloutier
at p. 720, “the fact that a juror is objec-
tively impartial does not mean that he is
believed to be impartial by the accused
or the prosecution.” This is the very rea-
son for the peremptory challenge. As
noted by Blackstone, no accused should
be tried by any one person against whom
he has conceived a prejudice.

The emphasis in requesting the judi-
cial stand-by power should be on fram-
ing submissions or comments in line
with the statutory language of “main-
taining public confidence”. As such,
concerns about a jury that is becoming
skewed by gender, profession, age, or
some other factor, should absolutely be
noted and judicially considered. This
can also certainly be expanded to note
other observations about jurors which
may have formed a basis for a peremp-
tory challenge, such as a visible disin-
terest, a lack of eye contact with the
client, or other perceived factors.
These requests will almost certainly

fall short of the threshold of a chal-
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The notion that by using
peremptory challenges
defence counsel could
meaningfully affect trial
fairness offends both

common sense and the role
of defence counsel in the

criminal justice system. The
amendments themselves
advance to the public the
trope of defence counsel as
the unscrupulous, unethical

advocate for a
presumptively guilty

individual.
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lenge for cause, but will afford
defence counsel some opportunity to
influence the jury selection process.
Where this approach is given due con-
sideration by the trial judge, the client
will have some assurances and com-
fort that the process is not stacked
against them.
The late, great Eddie Greenspan

was quoted as saying “I happen to
come from an old school that says if
you pick the first 12 jurors, you’re
probably not going to do much better
than if you start applying these non-
sensical and silly and stupid rules”.18

This may very well be true. However,
for our clients who are in the most
vulnerable position of their lives,
even the perception of some control
over their fate can make an immense
difference. With the elimination of
peremptory challenges, we as their
counsel will need to be creative and
vocal in order to give our clients that
small comfort.

Ryan Heighton is a criminal
defence lawyer at Heighton Law in
Kitchener. Melanie Goodfellow is a
student-at-law at Heighton Law in
Kitchener.
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The Crown and the defence can
question witnesses. A judge, in their
capacity as the trier of fact, is permit-
ted to question those witnesses.1 Trial
by jury empowers jurors to be the tri-
ers of fact. Therefore, it should come
as no surprise that jurors may ques-
tion witnesses, if the trial judge per-
mits.2 A trial judge’s power to permit
jurors to question witnesses is discre-
tionary, and is exercised comparative-
ly rarely. This essay addresses the con-
ventional justification articulated for
permitting triers of fact to ask clarifi-
catory questions, the benefits and the
perceived setbacks of allowing jurors
to question witnesses, and the recom-
mended procedures for jurors ques-
tioning witnesses. Whether the trial
judge instructs the jury of their own
volition, or, if a pre-trial motion is
deemed necessary – this paper pro-
vides a bit of knowledge on jurors
questioning witnesses – which may

provide counsel with the power to
determine their best course of action.

TRIAL JUDGES CAN QUESTION
WITNESSES – WHY NOT JURORS?
A trier of fact is required to make

conclusive factual determinations
from competing, and often conflicting
sources. In our adversarial process it
is believed that the trier of fact will be
possessed of the necessary informa-

Can Jurors
Question Witnesses?

by Michael A. Johnston

A trial judge’s power to
permit jurors to question
witnesses is discretionary,

and is exercised
comparatively rarely. 

Reproduced with the permission of
Michael A. Johnston.
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tion to determine the factual issues
based on the evidence and pleadings
provided by counsel. However,
despite counsel’s careful preparations3

issues may remain unclear, or unad-
dressed. The law permits a trier of fact
the ability to clarify information by
way of questioning the source of the
confusion.4

A trial judge has the right but also in
some cases a duty to question wit-
nesses.5 A trial judge’s duty is
informed by both their role as the trier
of fact, and responsibility for the over-
all conduct of a trial. A trial judge may
intervene, in certain circumstances

including to clarify an unclear answer,
to resolve a misunderstanding of the
evidence, or to correct inappropriate
conduct by counsel or witnesses.6 If a
trial judge does intervene, she must
not appear to be acting as an advocate
for either side.7 The trial judge must
not intervene in a manner which
would undermine the function of
counsel, or frustrate counsel’s strate-
gy.8 It is best if the intervention comes
at the conclusion of a witness testimo-
ny, or when moving to a new subject.9

Ultimately, intervening is a matter of
discretion left in a trial judge’s hands.
In a jury trial – the judge is a judge

of the law:

If the jury is the sole judge of the facts
and the verdict deliverer, there is no
rational basis for depriving it of an
equal right to ask proper questions in
order to better understand the evidence.
The propriety of the questions, of
course, is a matter of law for the judge.10

The benefits and perceived setbacks
of permitting jurors to question wit-
nesses are important considerations –
the benefits are substantial, and the
perceived setbacks negligible.

BENEFITS
The Law Reform Commission’s The

Jury in Criminal Trials was published
in 1980, and is the most recent
Federal, non-partisan analysis of jury
trials in our justice system.
Recommendation 19 reads:

Jurors, if they wish to ask a question of
a witness, should be instructed to wait
until counsel have finished their ques-
tioning of the witness. They should then
put their question in writing and hand it
to the judge who will rule on whether
the question is a proper one. They
should also be told, however, that the
judicial trial is an adversary proceeding,
and that normally the conduct of the
case is left entirely to the parties. Only
in exceptional circumstances should the
trier of fact intervene in any way.11

In arriving at this Recommendation,
the Law Reform Commission empiri-
cally confirmed common sense; being
permitted to question a person who is
communicating information increases
the probability that the information
will be understood.12 The expert evi-
dence of Bertram Edises, a civil rights
lawyer from San Francisco was cited,13

which addressed the difference
between one way jury trials – where
jurors are not permitted to ask ques-
tions- and two way jury trials -where
jurors are permitted to question a wit-
ness:

• Except for receiving very basic
information, one-way communica-

tion often leads to a distortion of
said information;

• Gaps or omissions in the evi-
dence, cannot be rectified or oth-
erwise addressed with one-way
communication; and

• The inability to obtain additional
or clarificatory information
encourages speculation and con-
jecture. To that end, permitting
two-way communication better
identifies areas of potential specu-
lation, and thereby permits the
appropriate instruction.14

The Law Reform Commission there-
fore had evidence which confirmed
that allowing jurors to question wit-
ness will increase the probability that
they understand, and are therefore
better equipped to perform their ulti-
mate sworn task.
Jurors do ask questions during

deliberations. For many jury
lawyers, a question during delibera-
tions is treated as insight or fore-
shadowing of the verdict.
Unfortunately, subject to how the
question is answered during deliber-
ations, little else can be advanced at
that juncture. If jurors are permitted
to ask questions of witnesses – the
ability to gauge the jury and the ver-
dict presents itself at a juncture
where the course may still be altered
– if so desired.15 And, the Law
Reform Commission did point out
that such questioning ought to be
permitted only in “exceptional cir-
cumstances.” However, this is not
substantively different from pointing
out that a trial is between two pitted
adversaries, and whether it’s a trial
judge, or jurors, the questions and
conduct of the case should be left to
the adversaries; a trial judge is also
required to sparingly enter the fray.16

PERCEIVED SETBACKS
In Helping Jurors Understand,17 Mr.

Justice David Watt wrote that permit-
ting jurors to ask questions encour-
ages greater involvement, and increas-
es the prospect of informed decision
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making. However, he cites several set-
backs, including:

• Potentially affecting counsel’s
presentation of the case;

• Lengthening the trial;
• The risk that jurors may turn from

fact finders to advocates; and
• When particular questions are not

permitted – the problematic infer-
ences which can ensue18.

These perceived setbacks could
equally be applicable when judges are
permitted to question witnesses, in

particular the effect on counsel’s
preparation and the risk of judges
becoming advocates. The point to be
made is not that these concerns are
invalid, but rather, to demonstrate that
if these concerns do not preclude judi-
cial questioning, they should not pre-
clude juror questioning either.
The concern that problematic infer-

ences may ensue if a question is not
permitted, appears to ignore the
gospel we perpetually preach about
jurors following instructions:

Jury directions are often long and diffi-
cult, but the experience of trial judges is
that juries do perform their duty
according to the law. We should regard
with grave suspicion arguments which
assert that depriving the jury of all rel-

evant information is preferable to giv-
ing them everything, with a careful
explanation as to any limitations on the
use to which they may put that informa-
tion.19

Jurors should be trusted to follow
instructions - including to make noth-
ing of a question they ask which is
not permitted.
Concerns about lengthening the trial

are feeble; it takes time to do things
right. If a trial needs to be lengthened
so that the evidence is properly
understood, and the risk of convicting
the innocent is therefore diminished
— so be it. Procedures that increase
understanding ought to be viewed as
an investment in justice, rather than
an expenditure of resources.
Of note, the Law Reform’s

Commission made its recommenda-
tion despite noting some of the afore-
mentioned concerns:

The difficulty with permitting jurors to
ask questions during trial includes the
problem that they might disrupt order-
ly presentation of counsel’s examina-
tion of witnesses or that they might ask
questions which would involve inad-
missible evidence. However, the proce-
dural protections recommended should
ensure that these difficulties do not
arise.20

The Law Reform Commission con-
cerns were notably assuaged by
ensuring that the right procedure was
instituted.

Procedure - Ontario
In R. v. Andrade, Mr. Justice G.

Arthur Martin confirmed that jurors
may ask questions of a witness, if per-
mitted by the trial judge, as long as
the questions do no elicit inadmissible
evidence.21 Justice G. Arthur Martin
was a student of the law, and impor-
tantly pointed to two independent
sources which confirmed a jury’s
power to question witnesses, and the
procedure which ought to be fol-
lowed:

• “It is noteworthy that in the trial
of Adelaide Bartlett for murder,
presided over by the Honourable
Mr. Justice Wills, the foreman of
the jury, at the conclusion of the
re-examination of a principal
Crown medical witness, put a
series of penetrating questions to
the witness eliciting answers that
were favourable to the theory of
the defence. (See Notable British
Trial Series: Trial of Adelaide
Bartlett at pp. 282-83.)”22; and

• “The Law Reform Commission of
Canada has recommended that
jurors wishing to question a wit-
ness should be instructed to wait

until counsel have completed their
questioning of the witness. They
should then put their question in
writing and hand it to the judge
who will decide whether the ques-
tion is a proper one. Such a proce-
dure enables the trial judge to
exercise greater control over ques-
tions by the jury. See Law Reform
Commission of Canada, Working
Paper No. 27: The Jury in Criminal
Trials (1980), p. 118.”23

In R. v. G. (A.),24 the Ontario Court
of Appeal re-visited the issue of jurors
being permitted to question witness-
es. The Court confirmed the trial
judge’s discretionary power to allow
such questioning, although simultane-
ously concluding that it is rarely per-
mitted.25 However, where the ques-
tions are permitted there must be safe-
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guards in place, which ensure the
legal propriety of the questions, and
that neither party to the litigation is
prejudiced.26 Interestingly, in referenc-
ing the procedure which ought to be
taken, the Court referred to its deci-
sion in R. v. Andrade, which in turn,
referenced the procedure suggested
by the Law Reform Commission of
Canada.
In Watt’s Manual of Criminal Jury

Instructions, in six short paragraphs
the instruction is concisely and clearly
outlined.27 The instruction is by its
own admission controversial, and it is
suggested that it not be provided to
jurors, without first discussing it with
counsel.28 The instruction empowers
the jurors by confirming their ability
to question witnesses while simulta-
neously cautioning that it is an excep-
tional power to be exercised sparing-
ly.29

Procedure - Quebéc
In Québec, the Court of Appeal has

twice addressed the issue of a jury
questioning witnesses. In R. c.
Gagnon30 the trial judge interjected
during Mr. Gagnon’s testimony, and
posed almost three hours of questions
emanating from both the jury and
judge. The questions were both clarifi-
catory and attacks on credibility.
While the Court of Appeal did confirm
a trial judge’s right to permit a jury to
ask questions, they did not approve of
it in the case under consideration; the
conviction for first degree murder was
set aside and a new trial was ordered.
In R. c. Nordyne31 the Quebec Court

of Appeal approvingly cited the proce-
dure outlined in Gagnon, but added a
fourth step. In Quebec, a trial judge
also has the discretion to permit jurors
to ask question. If a trial judge exer-
cises that discretion, there are 4 pro-
cedural steps:32

1) The trial judge is to instruct the
jury that a criminal trial is an
adversarial proceeding and as
such, the lawyers for each side
must be afforded the liberty to

strategize and maneuver in their
questioning of witnesses accord-
ingly;

2) The jury should wait until both
sides have completed questioning
a witness;

3) The questions cannot be permit-
ted to transform the jury into a
third party/advocates;

4) The questions are to be written
down and submitted to the judge
– who will invite submissions
from counsel on the propriety of
the question(s), before ruling on if
the question(s) will be permitted.

Procedure - Newfoundland
In R. v. Druken,33 the Newfoundland

Court of Appeal had occasion to con-
sider the legality of permitting jurors
to question witnesses. The Court con-
firmed a trial judge’s discretion to per-
mit jurors to question witnesses, as
long as the appropriate procedure is
followed.34 The Court also confirmed
if questions are permitted, the instruc-
tions and procedure observed by the
trial judge, ought to be employed. For
ease of reference, the instruction
(which conveniently also sets out the
procedure):

I will now address the matter of ques-
tions from the jury. During the course of
the trial, some of you may want to ask a
question or two of a witness, because
there may be something that’s troubling
you about the evidence or something
that you think is - is missing. After each
witness gives his or her evidence, I will
try to remember to ask you whether you
have a question for the witness. It will
be necessary if you do have a question
for you to put that question in writing,
because I would have to look at the
question, make sure it’s a proper one,
and give counsel the opportunity of any
submissions in that regard. We do have
clear rules on what types of questions
are permitted, and these are - these
rules exist to ensure that the trial is fair,
fair to Mr. Druken and fair to the Crown.
So I want to make sure that any ques-
tions are - just as any questions from

counsel must observe those rules, like-
wise, any questions from the jury must
observe those rules. So they would have
to be placed in writing. Later you will be
provided with notebooks and pens and
paper. However, in respect of questions,
please bear in mind that counsel, Mr.
Adams and Mr. Brace, well know this
case and know the types of matters that
would - should be placed before you in
order for you to reach your conclusions
on this matter, and because of that I
would suggest that you will have very
few, if any, questions, but, nevertheless,
I will give you the opportunity to advise
whether you do have any.

Notably, in Maricopa County,
Phoenix, Arizona, a practice common
amongst some justices is to place a
basket at the end of the jury box. After
each witness, the basket is checked
for questions. If there is a proper legal
question in the basket, it is reviewed
with counsel, and thereafter asked by
the justice. If the question is improp-
er, or there are no questions, the wit-
ness is dismissed.35

If a trial judge permits jurors to
question witnesses, the procedures
appear comparatively similar, whether
it’s in Ontario, Quebec, New -
foundland, or British Columbia36

Conclusion
There is no statute or common law

rule which prohibits jurors from ques-
tioning witnesses. The jurisprudence
is clear that jurors can question wit-
nesses, if permitted by the trial judge.
Conceptually, we may even wish to
consider that jurors have a right to ask
questions about facts– and the judicial
discretion exists to simply ensure that
the questions which are asked are
legally permissible.
Whether jurors are told that they

can question witnesses or not, it can
also arise organically. In the Law
Reform Commission’s survey it was
found that most jurors did not believe
they could question a witness, and
57% of those jurors would have liked
to have been able to do so.37 If we
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conceive of jurors having the power to
question witnesses, if their questions
are appropriate, then not instructing
them becomes counter-intuitive, par-
ticularly where permitting the ques-
tion will assist jurors in discharging
their duty, and thereby being just to
our clients, and society.38

Pragmatically, there may be some
trepidation over further involving the
jury, as keeping jurors at an arm’s
length has been the status quo. There
could be a perspective which views
any confusion in the minds of the

jurors as profitable or of benefit to the
defence given the golden thread.39

Others, may feel reluctant to relin-
quish power — as some small meas-
ure of control over the proceedings
may in fact be ceded. It will be up to
the lawyer who best knows their
client, and their cause, to determine if
further involving the jury is advisable.
The amount of questions which may
ultimately be permitted may be com-
paratively small, or there may be none
at all. And, merely telling the jurors
that they may ask may questions will
likely encourage even greater atten-
tiveness.

Michael Johnston is a criminal
defence lawyer with Shore Johnston
Hyslop Day LLP in Ottawa.
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Mr. Goldfinch was charged with sex-
ual assault. He and the complainant
dated and lived together for seven or
eight months. After the two broke up,
they resumed contact and both agreed
that they were “friends with benefits.”
Counsel for Mr. Goldfinch requested a
voir dire to determine whether the
nature of this relationship was admis-
sible under s. 276. The trial judge
admitted the evidence. Mr. Goldfinch
was acquitted. The Crown appealed.
The case went to the Supreme Court

on the issue of whether evidence of a
relationship with an implicit sexual
component engages s. 276 of the
Code. The Court also took a close look
at the admissibility of that evidence.
Justice Karakatsanis, writing for the

majority, placed what was once rou-
tinely admitted as context or narrative
evidence under a magnifying glass.
Through this lens, the Court conclud-
ed that attempts by the Crown or

What the Jury Might See:
The Insufficiency of Context and Narrative as a
Basis for Leading Sexual Relationship Evidence

and Other Lessons from Goldfinch

by Samara Secter and Samiyyah Ganga

Photos courtesy of Christopher Wahl.
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defence to introduce sexual relation-
ship evidence were often based on
mythical reasoning: that the com-
plainant was more likely to have con-
sented to sexual contact with the
defendant because she had done so in
the past.1 Both the majority and the
concurring judgment were critical of
defence counsels’ bare assertions that
sexual history evidence was necessary
for “narrative” or “context”.
While Goldfinch certainly signals a

movement away from automatic
admissibility for “context”, there are
still cases in which sexual relationship
evidence will be relevant and admissi-
ble.

1. Rules for the Defence
In tightening the rules around sexu-

al relationship evidence, the Court
carved out exceptions for when that
evidence can be tendered:

First, sexual relationship evidence
could be relevant to the defence of
honest but mistaken belief in commu-
nicated consent.2 If an application is
properly made, the defendant can
introduce evidence about how the
complainant previously communicat-
ed consent so that the he can fairly

raise the defence. For example, the
defendant might call evidence about
his prior sexual experience with the
complainant to prove that they histor-
ically used “no” to mean “yes” and
used an entirely different safe word to
indicate “no” or “stop” in the context
of their relationship.

Second, sexual relationship evi-
dence could be admissible if the com-
plainant gave inconsistent statements
about her prior relationship with the
defendant.3 In Goldfinch, both the
complainant and the defendant agreed
that they were “friends with benefits”.4

There were no “different stories”
about the relationship so there was no
danger that the exclusionary rule
would operate to leave the jury with a
misleading picture that the defendant
agreed with the complainant’s version
of their relationship. However, if a
complainant testifies that she had no
prior sexual relationship with the
defendant, and the defendant intends
to testify that they did, the defendant
should be entitled to put his version
of events to the complainant and lead
evidence of an ongoing intimate rela-
tionship.

Third, sexual relationship evidence
could be admissible to suggest a suffi-
ciently distinctive pattern to the com-
plainant’s conduct in the past and sup-
port an inference that the complainant
has a propensity to conduct herself a
certain way in sexual interactions.5 In
order to lead this evidence, the under-
lying circumstances must be similar
enough to meet the test on a “similar
fact evidence” application.6 The defen-
dant cannot say “we’ve had sex in the
past”, but rather, must point to “some-
thing very distinctive or idiosyncratic
about the manner in which the com-
plainant communicated her consent”.7

Finally, sexual relationship evi-
dence may be admissible to give
coherence to the defence narrative
and the defendant’s credibility.8 In
Goldfinch, the defendant testified that
he mouthed to the complainant “I’m
going to fuck you” and the com-
plainant smiled.9 At the appellate

level, Mr. Goldfinch argued that the
fact of this conversation might lead a
jury to find Mr. Goldfinch crude and
predatory, and the complainant’s reac-
tion implausible. In his argument, he
suggested that providing the jury with
context of the relationship might
rebut that implausibility or unwel-
come inference about his character.
The majority determined that there
was nothing about mouthing “I’m
going to fuck you” to a complainant
that would cast Mr. Goldfinch in an
unfavourable light.10

In order to find an example of when
relationship evidence will be neces-
sary for the fundamental coherence of
the defendant’s narrative the Court
turned to R. v. Termertzoglou. In that
case, excluding the relationship evi-
dence would leave the trier of fact
with the knowledge that a middle-
aged man met a 17-year-old com-
plainant at a motel and brought a
lambskin condom. In fact, the two had
a history of sexual contact and agreed
to meet up. Mr. Termertzoglou
brought the condom to address the
complainant’s latex allergy. This evi-
dence about the prior relationship
between the parties was necessary to
make the defendant’s account coher-
ent.11

The Superior Court recently applied
Goldfinch in WM. In that case, the
complainant described her relation-
ship with Mr. M as casual. Before the
alleged assault, she claimed to have
never been to Mr. M’s apartment. In
his application, Mr. M put forward a
“diametrically opposed” version of the
interaction between the two and gave
evidence that contradicted the com-
plainant in relation to the nature of
their relationship.12

In her decision, Justice Davies deter-
mined that the proposed evidence
was relevant to the complainant’s
credibility. Her Honour concluded that
excluding the evidence that the com-
plainant and the defendant had a sex-
ual past would “distort the fact-finding
process.”13 The court limited the evi-
dence to ensure it would not be too
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intrusive, as defence counsel was pro-
hibited from asking questions about
the details of past sexual activity.14

These are fair exceptions to the rule
against admitting sexual relationship
evidence. If defence counsel believes
they have important evidence that the
trier of fact needs to see in order to
make sense of the defence, simply
applying to introduce that evidence
on the basis that it provides “context”
or “narrative” won’t cut it. The applica-
tion materials need to be specific,
thorough, and clearly linked to one of
the four exceptions set out in
Goldfinch. If they are not, or defence

counsel cannot articulate the basis for
the application, the jury may be
denied important evidence in the
client’s case.

2. Another Unwritten Exception?
What happens when the Crown
puts the relationship in issue?
Pre-Goldfinch, it was not uncom-

mon for the Crown to implicitly invite
the court to engage in propensity rea-
soning: introducing evidence of the
complainant’s sexual habits, or her
lack of prior relationship with the
defendant to paint the defendant in a
negative light or to support the

“implausibility” of a consensual
encounter. In many such cases, courts
allowed triers of fact to draw infer-
ences from complainant’s pre-existing
attitudes and assumptions that existed
at the time of the alleged offence.15

For instance, Crowns have introduced
evidence of a complainant’s prefer-
ences to support an inference that the
complainant would not have consent-
ed because the accused was a
stranger,16 because of the accused’s
race,17 because he is not her ‘type,’18 or
that she would not have consented to
a particular sexual act.19 Crowns often
argue these on the basis of a “common
sense view as to human behavior” or
say that “credibility assessments can
be based on assumptions about
human conduct.”20

Defence counsel should use
Goldfinch as a shield against this now-
prohibited propensity reasoning.
Accepting this is now the law, defence
counsel should be reminding trial
judges that the opposite inference is
also unavailable: an absence of any
previous sexual relationship, or the
complainant’s insistence that the
defendant would not normally fall
within her pool of acceptable sexual
partners, can no longer support an
inference that there was no consent.
Propensity reasoning has no place in
sex assault trials, period.
To ensure this reasoning does not

creep into criminal trials, defence
counsel should write to the Crown
early and have it confirm whether it
intends to introduce any evidence
about the parties’ relationship, or the
complainant’s sexual preferences, and
if so, for what purpose. If the Crown
intends to introduce this evidence,
consider whether its approach pro-
vides an opening for the defence to
introduce now-necessary sexual histo-
ry evidence to contradict it. In the
alternative, consider whether the
defence should object to the introduc-
tion of this kind of evidence altogeth-
er. If the former, argue that the sexual
relationship evidence should be
admitted under the second exception

in Goldfinch; inconsistencies between
the complainant’s and defendant’s
account of the relationship (or the
complainant’s sexual preferences to
the extent they are being introduced
to support an inference of non-con-
sent). If the latter, rely on Cepic,21

which confirms that convictions in sex
assault cases cannot rest on assump-
tions about the propensity of young
women to engage in certain kinds of
sex.

There is no doubt that, in Ontario at
least, Goldfinch has limited the
amount of sexual relationship evi-
dence that can be placed before the
jury.22 Whether that is good or bad, it
sets out new guidelines for defence
counsel.

1) If you need sexual relationship
evidence to be placed before the
jury to avoid having your client
appear crude, reckless, or preda-
tory, be specific and deliberate in
your application materials.
Explain what your client intends

26
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If defence counsel believes
they have important

evidence that the trier of
fact needs to see in order to
make sense of the defence,

simply applying to
introduce that evidence on
the basis that it provides
“context” or “narrative”

won’t cut it.

... defence counsel should
be reminding trial judges
that the opposite inference
is also unavailable: an
absence of any previous
sexual relationship, or the
complainant’s insistence
that the defendant would
not normally fall within her
pool of acceptable sexual
partners, can no longer
support an inference that
there was no consent.
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to say, and articulate why, in the
absence of relationship evidence,
that evidence would appear
unfairly implausible or incoher-
ent.

2) Double-check to see if the com-
plainant describes the nature of
the relationship in detail in her
police statement. If so, check with
your client to see if those details
are accurate. If there are inconsis-
tencies, ask the Crown if it intends
to elicit the relationship history.
Get the position in writing. This
may open up the door to a
defence application to cross-
examine the complainant about,
and introduce competing evidence
about, the nature of the relation-
ship.

3) Resist Crown attempts to intro-
duce propensity reasoning the
only purpose of which is to sup-
port an inference that consent is
implausible. Remind the Court
that both Goldfinch and Cepic
show that there is no place in sex
assault trials for this kind of
propensity reasoning.

Samara Secter is an associate at
Addario Law Group in Toronto with a
broad criminal, constitutional and
administrative law practice.
Samiyyah Ganga is a student-at-law
with Addario Law Group.
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Introduction
While a jury trial may indeed seem

like a “fight” at times, there is no ques-
tion that rules of engagement still
apply. Many of these rules apply
specifically to the opening and closing
addresses delivered by counsel. As
Justice Molloy stated:

A jury trial is a “fight” that must be con-
ducted within the rules designed to
ensure fair play, including rules restrict-
ing counsel from resorting to inflamma-
tory and irrelevant statements in their
addresses to the jury.2

But what, exactly, are some of those
rules? What should defence counsel
do when the Crown breaks them?
The following rules, while not

exhaustive, provide a helpful frame-
work whether counsel finds them-
selves before a jury or a judge-alone
trial. However, since the errors men-

tioned in this article take on added
significance when made before a jury,
the following rules will focus on jury
trials.

The Purpose of an Opening
Statement
Effective opening addresses serve to

provide the context of the case for the
trier of fact by introducing relevant
facts and evidence which counsel
expect to adduce during the trial and
which support the position of the par-
ties. Counsel should also use an open-
ing statement to introduce salient
issues that are to be determined by
the trier.

Opening Address Rule 1: Persuade
Without Argument
Argument is not permitted in an

opening statement. This rule makes
sense when one reflects on the pur-
pose underpinning an opening state-

Problems with Hello and Goodbye – 
When to Object to a Crown’s 
Opening or Closing Address

“A jury trial is a fight and not an afternoon tea.”1

by Maureen Salama
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ment: opening statements are intend-
ed to provide a road map of the antic-
ipated facts, evidence and issues in an
effort to assist the trier with under-
standing the case to come. It gives the
trier a preview so they know what to
expect. It therefore makes sense that
argument is objectionable.3 Argument
in the opening statement is putting
the cart before the horse.
That is not to say that an opening

statement cannot be persuasive.
Indeed, effective trial lawyers are

skilled at introducing the relevant
facts and evidence during an opening
address in such a way that a com-
pelling narrative of the party’s posi-
tion is set out. While argument is not
permitted, using an opening to tell a
story or introduce a theory that is
favourable to counsel’s position cer-
tainly is.4

Finding the line between persuasion
and argument can be difficult, but
there are a few clues that defence
counsel should be aware of. The use
of rhetorical questions or repetition,
making comments specifically with
respect to the credibility of witnesses
expected to testify or the use of strong
adjectives and adverbs may all signal

that a Crown’s opening is veering
towards argument.5 An objection may
be warranted in these circumstances.

Opening Address Rule 2: Keep
Emotion Out of It
A jury’s role is to weigh the evi-

dence and decide the relevant issues
in the case. Importantly, the determi-
nations made must be done dispas-
sionately and solely based on the evi-
dence presented at trial. As a result,
any invitation to the trier, especially a
jury, to rely on emotion or irrelevant
considerations rather than reason in
the examination of the evidence and
determination of the case is inappro-
priate.6

In identifying when this occurs,
defence counsel should be on the
lookout for the Crown’s use of emo-
tional or dramatic appeals, prejudicial
remarks, reference to prior notorious
cases or rhetoric or improper tone of
voice such as sarcasm, yelling, or
inappropriate vocal caricature.7

Opening Address Rule 3: Leave the
Law to the Trial Judge
The general proposition is that law

should not be discussed in opening
statements.8 While counsel may cer-
tainly decide to refer to basic and non-
contentious legal principles and to
explain how the expected evidence
relates to that law in a favourable way
to the counsel’s case, to go further is
often considered improper. The case
law is clear that the summary and
explanation of the relevant legal prin-
ciples is solely within the trial judge’s
domain.9

Most trial judges will permit some
rudimentary discussion of the law in
an opening address. However, when
that discussion becomes complex,
lengthy and/or touches upon unset-
tled legal principles, defence counsel
should object.

The Purpose of a Closing
Argument
Like opening statements, closing

arguments serve several distinct pur-

poses. Firstly, a closing will review the
evidence tendered during the trial.
Effective closing arguments will high-
light both the evidence that supports
the party’s position and that which
does not support the opposing party’s
position. A closing argument may also
be used to explain evidence which is
not favourable to counsel’s case. Of
course, effective closing statements
should set out clearly what verdict
should be reached but above all else,
should be persuasive so that the trier
is more likely to accept the position of
counsel.10

Closing Argument Rule 1: Don’t
Mislead the Jury
It goes without saying that counsel

should not mislead the jury during his
or her closing statement, but the truth
is, this error can occur quite easily.
Misleading a jury during a closing
argument can take many forms: coun-
sel can misstate the evidence, misstate
the law or refer to facts not ultimately
proven in the course of the trial. As
was stated in R. v. Rose:

In presenting closing submissions to the
jury, Crown counsel must be accurate
and dispassionate. Counsel should not
advert to any unproven facts and cannot
put before the jury as facts to be consid-
ered for conviction assertions in relation
to which there is no evidence or which
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come from counsel’s personal observa-
tions and experiences. . . Crown counsel
is duty bound during its jury address to
remain true to the evidence, and must
limit his or her means of persuasion to
facts found in the evidence presented to
the jury.11

Defence counsel should also ensure
that any facts relied on by Crown
counsel do not violate the rule articu-
lated in Browne v. Dunn and were
properly raised in cross examination

of any defence witnesses. Such errors
should be brought to the attention of
the trial judge and appropriate cura-
tive instructions should be provided
to the jury, if necessary.

Closing Argument Rule 2: No One
Cares What You Think
Given that a trier of fact is supposed

to only consider the evidence before it
in coming to a determination with
respect to the issues in the case, it fol-
lows that there is no room in a closing
statement for the personal opinions of
counsel.12 Such statements are irrele-
vant and detract from proper consider-
ations of the trier. More specifically,
counsel should not comment on per-

sonal beliefs or opinions surrounding
the guilt or innocence of the accused.13

Closing Argument Rule 3:
Violations of the Right to Remain
Silent
Crown counsel is prohibited from

commenting on the fact that the
accused failed to testify in his/her
own defence during closing submis-
sions. This prohibition is codified in
the Canada Evidence Act.14 Such com-
ments will most certainly attract a cor-
rective instruction from the trial judge
in a jury trial.
Interestingly and unlike many of the

rules mentioned in this article, the
same rule does not always apply to
defence counsel who are permitted to
explain to a jury that the accused is
under no obligation to testify.15 In
joint trials, counsel may be permitted
to comment on the failure of co-
accused to testify or the pre-trial
silence of the co-accused in certain
situations so long as counsel does not
go further by suggesting that the jury
is permitted to use the co-accused’s
failure to testify or pre-trial silence as
evidence of the co-accused’s guilt.16

The Crown Messed Up, Now What?
How and When to Object
Making an objection to a Crown’s

opening or closing statement often
occurs quite differently than it would
when dealing with an impropriety
during cross examination. As a gener-
al rule, defence counsel should not
interrupt Crown counsel’s address
with an objection. Doing so may well
attract a comment from the trial judge
with respect to defence counsel’s con-
duct in handling the objection.17

Rather, defence counsel should wait to
make the objection in the absence of
the jury at the conclusion of the
Crown’s opening or closing.

In response, a trial judge may
decide that the impropriety warrants
an instruction to the jury which can
occur before or at the conclusion of
the evidence. In extreme cases, it is
also open to a trial judge to declare a
mistrial.

Conclusion
Jury trials can be intimidating but to

most lawyers, they are also incredibly
exciting. Counsel are forced to stay on
their toes, to exercise care and to have
a good understanding of the case and
applicable legal principles. While this
can all seem overwhelming, a rudi-
mentary understanding of the purpose
behind exercises like opening and
closing submissions makes it easier to
identify when errors by Crown coun-
sel are made and when objections by
defence counsel are warranted.

... there is no room in a
closing statement for the
personal opinions of

counsel.  Such statements
are irrelevant and detract
from proper considerations

of the trier.

In joint trials, counsel may
be permitted to comment
on the failure of co-accused
to testify or the pre-trial

silence of the co-accused in
certain situations so long as
counsel does not go further
by suggesting that the jury
is permitted to use the co-
accused’s failure to testify
or pre-trial silence as

evidence of the co-accused’s
guilt.
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198 (N.S. C.A.) and R. v. M. (T.E.),
[1996] A.J. No. 818 1996 CarswellAlta
766, 1996 ABCA 312 (Alta. C.A.), both
cited with approval in R. v. S.(F.),
[2000] O.J. No. 473, 2000 CarswellOnt
467, 31 C.R. (5th) 159 (Ont. C.A.) at
paras. 31 and 32.

9 Ibid.
10 See R. v. John, 2016 CarswellOnt

17370, [2016] O.J. No. 4613 (Ont. C.A.)
at paras. 57-83, leave to appeal
refused 2017 CarswellOnt 9342, 2017
CarswellOnt 9343 (S.C.C.), which pro-
vides a helpful discussion and case
law summary surrounding Crown
counsel’s duties regarding closing
statements.

11 1998 CarswellOnt 4392, 1998
CarswellOnt 4393, [1998] 3 S.C.R. 262
(S.C.C.) at para. 107.

12 R. v. Finta, [1992] O.J. No. 823,
1992 CarswellOnt 96, 14 C.R. (4th) 1
(Ont. C.A.).

13 R. v. Boucher, 1954 CarswellQue
14, [1955] S.C.R. 16 (S.C.C.). See also
R. v. B. (D.M.), [2005] O.J. No. 227,
2005 CarswellOnt 240 (Ont. C.A.) at
paras. 14-15.

14 R.S.C. 1985, c. C-5, s. 4(6).
15 R. v. C. (R.C.), 1996 CarswellNS

213, [1996] N.S.J. No. 198 (N.S. C.A.) at
paras. 41-42.

16 R. Crawford; R. v. Creighton, 1995
CarswellOnt 12, 1995 CarswellOnt
523, [1995] 1 S.C.R. 858 (S.C.C.) at
para. 36; R. v. Oliver, 2005
CarswellOnt 598, [2005] O.J. No. 596
(Ont. C.A.) at para. 65, leave to appeal
refused 2006 CarswellOnt 320, 2006
CarswellOnt 321 (S.C.C.).

17 R. v. Snow, 2004 CarswellOnt
4287, [2004] O.J. No. 4309 (Ont. C.A.)
at paras. 26 and 28.
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1. Why Do It?
For the purposes of review by the

Court of Appeal, if by some shocking
happenstance, you lose your trial.
The Court of Appeal, as a general

rule, interprets the record, and only
the record, created at the trial. The
Court’s roles are: (a) error identifica-
tion and (b) assessing the effect of the
error(s) on trial fairness and/or on
the integrity of the result at trial.

2. How to Do It?

(i) Objections
As an appeal lawyer, one of my

more difficult tasks is persuading the
Court that there was a legal error or
that the error was serious, when there
is no objection by what the Court
invariably refers to as “experienced
trial counsel”.
The Crown and the Court will often

suggest that the failure to object

reflects trial counsel’s view that there
was no error; or that the error was
not serious; or that the failure to
object reflects a tactical decision by
trial counsel.
An example of a tactical decision is

not requesting a Vetrovec warning or
caution. Often, trial counsel will not
ask for the caution, mindful of the
legal requirement for the trial judge
to summarize any evidence that may
corroborate the Vetrovec witness’ evi-
dence. Such tactical decisions, once
made at trial, are difficult to resile
from on appeal, as recently explained
by the SCC in R. v. Calnen, 2019
CarswellNS 53, 2019 CarswellNS 54,
2019 SCC 6 (S.C.C.) (from the head
note summary):

. . .experienced defence counsel, well
aware of the issue of potential propen-
sity reasoning, did not raise that issue,
much less seek a limiting instruction,
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for Appeal1
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during the pre-charge conference while
vetting the proposed final jury instruc-
tions. Defence counsel was in the best
position to assess whether, in the con-
crete reality of the case at hand, a limit-
ing instruction against general propen-
sity reasoning was desirable. His failure
to object to the absence of limiting
instructions may be taken as an indica-
tion that he felt such an instruction
would not have been in the accused’s
interest and that it was a deliberate tac-
tical decision. These considerations
weigh heavily against concluding that
the charge was deficient.

If there is no objection and it is a
serious legal error, the failure to
object may be excused, or only
become relevant at the stage of the
application of the curative proviso.
I recently summarized the law in

this area in a factum as follows:

As a starting premise, as noted by Chief
Justice Lamer in Jacquard, infra, “the
jury charge is the responsibility of the
trial judge and not defence counsel”.
Further, this Court has repeatedly
affirmed that where an error of law
occurs, and where the error impacts sig-
nificantly on the fairness of the trial, a
failure to request an instruction or to
object to non-inclusion, does not gov-
ern the result. For example, in Polimac,
infra, Justice Doherty said:

Counsel’s position at trial is of course

not determinative when misdirection
or non-direction is raised as a ground
of appeal. A legal error remains a
legal error even if counsel does not
object or even supports the erroneous
instruction.

In Chambers, infra, where trial counsel
did not request that manslaughter be
left with the jury, A.C.J.O. Hoy stated:

. . . Although counsel’s position at
trial is a relevant consideration for an
appellate court reviewing a jury
charge, trial counsel’s failure to
object or request a particular
instruction is not determinative. A
legal error remains a legal error irre-
spective of trial counsel’s position: R.
v. Polimac, . . . at para. 97. Therefore,
even though the appellants’ counsel
did not ask for the instruction, the
failure to instruct the jury on this
lesser included offence was an error.
[Emphasis Added]

Finally, most recently in Newton,
infra, Justice Laskin held:

A failure to object to a trial judge’s
charge is a relevant consideration for an
appellate court. But I would hold that
the failure to object is not determinative
in this case, where convictions for first-
degree murdera were at stake, and the
trial judge’s error undermined the fair-
ness of the appellants’ trial. I adopt
what Doherty J.A. said in R. v. Maciel
2007, ONCA 196, . . . at para. 97:

There was no objection by counsel
for the appellant at trial. The failure
to object can inform this court’s
assessment of the adequacy of a trial
judge’s instruction, especially where
the appellant relies on non-direction.
However, as I am satisfied that it was
essential to a fair trial that the trial
judge relate the evidence to the issue
of planning and deliberation, coun-
sel’s failure to object is no answer to
this ground of appeal.

R. v. Jacquard, 1997 CarswellNS 13,

1997 CarswellNS 14, [1997] 1 S.C.R. 314
(S.C.C.) at para. 37; R. v. Polimac, 2010
CarswellOnt 2965, 2010 ONCA 346
(Ont. C.A.) at para. 97, leave to appeal
refused 2010 CarswellOnt 9119, 2010
CarswellOnt 9120 (S.C.C.); R. v.
Chambers, 2016 CarswellOnt 14387,
2016 ONCA 684 (Ont. C.A.) at para. 70;
R. v. Newton, 2017 CarswellOnt 9106,
2017 ONCA 496 (Ont. C.A.) at para. 24
and R. v. Maciel, 2007 CarswellOnt
1612, 2007 ONCA 196 (Ont. C.A.) at
para. 97, leave to appeal refused 2007
CarswellOnt 5637, 2007 CarswellOnt
5638 (S.C.C.).

The BOTTOM LINE, however, is
that objections are extremely impor-
tant. There is no guarantee that the
Court will overlook the failure to
object, even if there is a serious legal
error. So, please, please, please,
object on the record and explain why
you are objecting, whether it be to a
jury charge, the admissibility of evi-
dence, the conduct of the Crown’s
examination, cross-examination, or
re-examination, how to answer a
question from the jury, etc.
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... objections are extremely
important. There is no

guarantee that the Court
will overlook the failure to
object, even if there is a

serious legal error. 

Any comments that can be
interpreted as backing away
from, or compromising on,
your position, will later be
turned into a submission
that you either changed
your mind, or considered

the counter proposal by the
judge or Crown as
acceptable and not

prejudicial.
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(ii) Be Bold: Dealing with Blow
Back from the Trial Judge

It is important that once you make
a proper objection, you maintain it.
Any comments that can be interpreted
as backing away from, or compromis-
ing on, your position, will later be
turned into a submission that you
either changed your mind, or consid-
ered the counter proposal by the
judge or Crown as acceptable and not
prejudicial. Stick to your guns. Don’t
accept modifications in response to
your initial objection. This is difficult,
especially for younger counsel, but
essential in advancing the argument
on appeal.

(iii) Be Specific
Also, be specific in your objections.

An example from basic principles of
evidence will demonstrate. Don’t just
say you object because the evidence
is “inadmissible”, or that it is “too
prejudicial”.
From Evidence 101, a piece of evi-

dence is admissible if: (a) it is rele-
vant (a factual issue not a legal
issue); (b) it is material (a legal
issue); (c) the probative value
exceeds the prejudicial effect; and
(d) it is not otherwise inadmissible
through the operation of a common
law rule, Evidence Act provision or
Charter violation.

Put on the record why it is inadmis-
sible (i.e. where on the spectrum of
criteria for admissibility the evidence
falters and why it falters in the specif-
ic context of your facts).

(iv) Be Timely (Especially in
Sexual Assault Cases)

Bring pre-trial motions in a timely
way. If you have filed a factum or
memorandum of law in support of
your application, ask that it be made
an exhibit, so that the Court of Appeal
can see the full argument that you
advanced at trial.
A failure to bring an application

may be an impediment to raising it
on appeal, and may require an alle-
gation of ineffective assistance of
counsel. For example in R. v.
Walendzewicz, 2018 CarswellOnt
1288, 2018 ONCA 103 (Ont. C.A.)
(some excerpts):

The complainant alleged that the appel-
lant, with whom she had an on and off
relationship, came to her apartment
drunk on the night of October 18, 2003,
punched her in the face breaking her
nose, threatened to pour hot soup on
her and her baby, and had sexual inter-
course with her without her consent.
The complainant reported the events to
the police within a few hours, and
attended at the hospital where a sexual
assault case submission questionnaire
was completed.

The complainant testified at the prelim-
inary inquiry and at trial that she did
not and would not have consented to
sexual intercourse because she had just
given birth three weeks earlier. . .

In her reasons for convicting the appel-
lant, the trial judge relied on the com-
plainant’s claim that she would not have
consented to intercourse so soon after
having a baby.

The linchpin of the appeal is that the
sexual assault questionnaire, completed
at the hospital later on the day of the
alleged assault, contained the question,

“Was the last previous intercourse with-
in 1 week prior to the assault?” The
questionnaire indicates that the com-
plainant reported that vaginal inter-
course took place two days earlier on
October 16, 2003 at 1700 hrs. and that a
condom was used. The questionnaire
was entered into evidence at the outset
of trial by the Crown “for the truth of its
contents” with the consent of the
defence.

. . . the appellant’s trial lawyer failed to
notice this answer in the questionnaire.
He did not bring a s. 276 application to
cross-examine the complainant on the
answer before trial . . . or at trial upon
the complainant’s testimony that she
did not and would not have consented
to sexual intercourse with the appellant
because she had just given birth three
weeks earlier.

In closing argument, trial counsel did
attempt to rely on the questionnaire,
but the trial judge told him he could not
as he had not put it to the complainant
and that no s. 276 application had been
brought.

We agree with appellant’s counsel
that this court’s decision in R. v. R.S.,
(2016) 341 C.C.C. (3d) 530, shows
trial counsel’s failure to even attempt
to bring a s. 276 application is itself
enough to establish ineffective repre-
sentation. That said, we are of the
view that a s. 276 application could
have been successful on the basis of
the answer in the questionnaire,
without the appellant having to testi-
fy at trial or even on the s. 276 appli-
cation.

We are satisfied that the appellant
received ineffective representation at
trial that undermines the reliability of
the verdict and resulted in a miscarriage
of justice.

Also, once you decide to bring the
application, follow through. If you
don’t, this may be viewed as, guess
what? Yes, another tactical decision

If you have filed a factum or
memorandum of law in

support of your application,
ask that it be made an

exhibit, so that the Court of
Appeal can see the full
argument that you
advanced at trial.
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by “experienced trial counsel”. For
example, R. v. Vassell, 2016
CarswellOnt 16564, 2016 ONCA 786
(Ont. C.A.) at paras. 7-8:

The Crown points out that some
months earlier in the pre-trial period
the appellant had initiated an applica-
tion under s. 276(2) for leave to cross-
examine the complainant on the con-
flict in her evidence about her willing-
ness to engage in intercourse at that
particular time but adjourned it.

Appeal counsel, who was not trial
counsel, asserts nothing should be
taken from the earlier adjournment of
the motion. He argues, as a matter of
principle, that s. 276 simply does not
apply, so an application was not nec-
essary. However, he conceded it
would have been entirely open to trial
counsel to pursue the s. 276 applica-
tion before the trial judge when the
Crown objected to the evidence.

We agree with the Crown’s submission
that the process prescribed by s. 276
for the admission of evidence of prior
sexual history is mandatory. Perhaps
the appellant would have succeeded
on the s. 276 application had it been
pursued, but it was not. That is a con-
sequence of a tactical decision made at
trial.

(v) Pre-Charge Conferences and
the Model Jury Instructions

The general template for trial
judge’s jury instructions remains
Justice Watt’s Specimen Jury
Instructions. But, remember facts and
context matter. The Specimen
Instructions are just that, a model, a
sample; they do not provide legally
sufficient or accurate instructions for
all cases. As Justice Watt himself has
noted, jury instructions are not a “one
size fits all”. Sometimes telling a jury
too much about legal issues that do
not arise or are not relevant to your
case can amount to legal error. Before
model jury instructions existed, trial
judges relied on passages and
extracts from appellate cases. But as
Justice Moldaver noted in R. v.
Rodgerson, 2015 CarswellOnt 10755,
2015 CarswellOnt 10756, 2015 SCC 38
(S.C.C.) at para. 51, that has changed
with the development of model
instructions:

. . .trial judges have taken to quoting
large extracts from model charge manu-
als to safeguard their verdicts from
appeal. This has resulted in an overre-
liance on the rote reproduction of
excerpts from model jury instructions.
But model charge manuals do not nec-
essarily translate into model charges.
They are a tool, not the final product.
They are there to guide, not govern. In
my view, the failure to isolate the criti-
cal issues in a case and tailor the charge
to them inevitably makes the instruc-
tions less helpful to the jury and adds
unnecessarily to their length and com-
plexity.

So, while Watt’s Specimen
Instructions is a good starting point,
don’t let the judge believe that mere-
ly quoting large extracts from it is
either sufficient or accurate, depend-
ing on your case. Make suggestions
about either adding to, or taking away
from the Specimen Instructions.
Remember that common law develop-
ments can, and will, affect the content
of the Specimen Instructions. So

make sure you keep up on appellate
authorities that may require changes
to the Specimen Instructions. For
example, Villaroman from the SCC
that an inference of guilt must be the
only reasonable inference from the
evidence in a circumstantial case; or
the line of cases that suggest that the
WD instruction applies even where
the defendant doesn’t testify, but rea-
sonable doubt can arise from parts of
the Crown’s case (e.g. an exculpatory

part of a defendant’s statement led by
the Crown) or other defence led evi-
dence.
I would recommend drafting your

own model instructions for whatever
issue arises where you disagree with
the trial judge’s proposed instruc-
tions. In other words, tell the judge
what you want said. Ask that your
draft be made a lettered exhibit at the
trial. This way the appeal court can
compare what you asked for with
what the trial judge ultimately said.
This applies to the use of decision
trees as well. In a recent case, R. v.
McGregor, 2019 CarswellOnt 5711,
2019 ONCA 307 (Ont. C.A.), Justice
Watt appended a suggested, new
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Remember that common
law developments can, and
will, affect the content of
the Specimen Instructions.
So make sure you keep up
on appellate authorities

that may require changes ...

I would recommend drafting
your own model instructions
for whatever issue arises

where you disagree with the
trial judge’s proposed
instructions. ... Ask that
your draft be made a

lettered exhibit at the trial.
This way the appeal court
can compare what you

asked for with what the trial
judge ultimately said. 
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decision tree to his judgment, in
respect of planned first degree mur-
der and provocation. This was the
result of defence counsel at trial
objecting to the use of the standard
decision tree found in the Specimen
Instructions on the facts of that par-
ticular case.
Also remember that instructing the

jury on law is only part of the judge’s
role. The judge must also review and
relate the relevant facts from the evi-
dence to the legal issues and the posi-

tions of counsel at trial. The role of
the judge is “to decant and simplify”
matters for the jury so the jury under-
stands the legal principles and how
the facts and the positions of the par-
ties relate to those principles.
Lazy judges or judges unfamiliar

with their proper role, will often sim-
ply quote from Watt and then do a
serial review of the evidence, witness
by witness, in the charge, and “never
the twain shall meet”. This is an error
and must be objected to. From R. v.
Newton, 2017 CarswellOnt 9106, 2017
ONCA 496 (Ont. C.A.) at paras. 15-16:

A witness by witness recitation of the
evidence is almost always ineffective. It
is ineffective for at least two reasons.
First the recitation tends to be unneces-
sarily detailed, as was the trial judge’s
recitation. When a trial judge simply

recites all the evidence of each witness,
instead of trying to distill it for the jury,
the jurors will naturally have difficulty
processing what evidence is important
and what evidence is not.

The second and most important reason
a witness by witness recitation is inef-
fective is that the summary of the evi-
dence bears no relationship whatsoever
to the issues in dispute. We are not
court reporters. The evidence at trial
has to be organized for the jury accord-
ing to its relevance to the issues.
Otherwise the jury will not appreciate
its significance.

Again, where this is the problem
with the judge’s charge, provide your
own draft of what you what the judge
to say. Trust me, their reflexive reac-
tion will NOT be to joyously adopt
your draft. They will either ignore it
or tinker with it. Don’t, as noted
above, accept the tinkering. Stand by
your draft. So, when counsel is argu-
ing the appeal, she will not have to
answer why “experienced trial coun-
sel” ultimately accepted the trial
judge’s revised instructions.

(vi) Jury Conduct Issues
Sometimes, jurors say and do curi-

ous things. Go figure. Communi -
cations from jurors about their delib-
erations are illegal: Section 649 of the
Criminal Code, which has been
upheld as constitutional (wrongly in
my view) by the SCC in R. v. Pan,
2001 CarswellOnt 2261, 2001
CarswellOnt 2262, 2001 SCC 42
(S.C.C.).
There are two exceptions: (i) where

extrinsic evidence gets into the jury
room during deliberations; and (ii)
where there is an investigation into
potential obstruction of justice (such
as one juror threatening another
juror).
The trial judge is functus once the

jury returns a verdict. But the trial
judge can create a record for appel-
late purposes, if matters come to light
that may have affected the integrity of

the jury deliberations. If this happens
in your case, ask the judge to create
the record. While discretionary, it’s
the best time to create the record
since memories will be freshest at
that time. The trial judge will not
make any findings of fact, but rather
will create a factual record by ques-
tioning individual jurors and perhaps
others such as court staff. For an
example of this process in play see R.
v. Bains, 2015 CarswellOnt 15102,
2015 ONCA 677 (Ont. C.A.), leave to
appeal refused 2016 CarswellOnt
4116, 2016 CarswellOnt 4117 (S.C.C.),
leave to appeal refused 2016
CarswellOnt 4118, 2016 CarswellOnt
4119 (S.C.C.).

(vii)Openings and Closings by
Crowns

There are rules about what a Crown
can say in opening to the jury and in
closing to the jury. From R. v. Mallory,
2007 CarswellOnt 348, 2007 ONCA 46
(Ont. C.A.) at paras. 338-340:

It is well established that the opening
address is not the appropriate forum for
argument, invective, or opinion. The
Crown should use the opening address
to introduce the parties, explain the
process, and provide a general
overview of the evidence that the
Crown anticipates calling in support of
its case . . . Simply put, “the Crown’s
opening address should be impartial
and fair, a brief outline of the evidence
that the Crown intends to call” . . . At
the opening of the trial the rules con-
straining the Crown “should apply with
even more vigour” than at the closing
when by then the jurors have heard and
seen all about the case. . .

With respect to closing addresses, the
Crown is afforded greater latitude: see
R. v. Baltrusaitis (2002), 58 O.R. (3d)
161 (C.A.). While Crown counsel must
at all times conduct themselves with
dignity and fairness, they are entitled to
advance their position forcefully when
making closing submissions. . .

... the trial judge can create
a record for appellate

purposes, if matters come
to light that may have

affected the integrity of the
jury deliberations. If this
happens in your case, ask
the judge to create the

record.
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The closing address is the proper forum
for argument and the Crown is certain-
ly entitled to argue its case forcefully.
The Crown should not, however,
engage in inflammatory rhetoric,
demeaning commentary or sarcasm, or
legally impermissible submissions that
effectively undermine a requisite
degree of fairness. . . [case citations
omitted]

Object in a timely way. If the objec-
tion is to the opening, ask for a mis-
trial, or at the very least a corrective
instruction and an admonishment of
the Crown by the trial judge to the
jury. If it is a closing, a mistrial is less
likely, but equally ask for a specific
corrective instruction and admonish-
ment of the Crown. Also, again be
specific about the complaints; itemize
them and explain why they were
improper.

(viii) The “Non-Contested Plea”
Normally this happens after a failed

Charter application, where the evi-
dence is ruled admissible and there is
no other defence. It is not strictly

speaking a plea, because entering a
plea after the failed Charter applica-
tion would remove the right of the
convicted person from appealing
against the ruling that led to the con-
victions.
Rather, it’s a process by which the

defendant does not put the Crown to
the strict proof of its case. It is a plea
of not guilty, often followed by an
agreed statement of facts, no submis-
sions and an invitation to the trial
judge to make a finding of guilt.
See R. v. P. (R.), 2013 CarswellOnt

912, 2013 ONCA 53 (Ont. C.A.), leave
to appeal refused 2013 CarswellOnt
7979, 2013 CarswellOnt 7980 (S.C.C.)
and R. v. G. (D.M.), 2011 CarswellOnt
2825, 2011 ONCA 343 (Ont. C.A.).

(ix) New Evidence After
Conviction

Sometimes post-conviction, you
stumble across or become aware of
new evidence that may have assisted
your client at trial. After assessing the
evidence, you should approach the
trial judge and ask to admit the fresh
evidence and for the case to be re-
opened, or alternatively, for a mistrial.
Don’t wait for the appeal. See R. v.
Kowall, 1996 CarswellOnt 3091, 108
C.C.C. (3d) 481 (Ont. C.A.), leave to
appeal refused [1997] 1 S.C.R. viii
(note) (S.C.C.):

The test for re-opening the defence case
when the application is made prior to
conviction has been laid down by this
court in R. v. Hayward (1993), 86 C.C.C.
(3d) 193. However, once the trial judge
has convicted the accused a more rigor-
ous test is required to protect the
integrity of the process, including the
enhanced interest in finality. It seems to
have been common ground in this case
that the most appropriate test for deter-
mining whether or not to permit the
fresh evidence to be admitted is the test
for the admissibility of fresh evidence
on appeal laid down in Palmer and
Palmer v. The Queen (1979), 50 C.C.C.
(2d) 193, at page 205 (S.C.C.)

. . . In addition to the Palmer criteria, a
trial judge must consider whether the
application to reopen is in reality an
attempt to reverse a tactical decision
made at trial. Counsel must make tacti-
cal decisions in every case. Assuming
those decisions are within the bound-
aries of competence, an accused must
ordinarily live with the consequences of
those decisions. Should the trial judge
find that the test for reopening has
been met, then the judge must consider
whether to carry on with the trial or
declare a mistrial.

One further observation should be
made. New counsel for the appellant
acted properly in bringing his appli-
cation to reopen rather than simply
allowing the case to proceed to sen-
tencing. The trial judge is in a better
position to assess the proposed fresh
evidence than is the appellate court.
Had counsel in this case waited and
raised the matter for the first trial on
appeal he would have faced an argu-
ment that he failed to exercise due
diligence in presenting the evidence.
[emphasis added]

Also see, R. v. Arabia, 2008
CarswellOnt 4501, 2008 ONCA 565
(Ont. C.A.).
If a trial judge permits the fresh evi-

dence, the next step is to decide is

If the objection is to the
opening, ask for a mistrial,

or at the very least a
corrective instruction and
an admonishment of the
Crown by the trial judge to
the jury. If it is a closing, a
mistrial is less likely, but
equally ask for a specific
corrective instruction and
admonishment of the

Crown.

After assessing the
evidence, you should

approach the trial judge
and ask to admit the fresh
evidence and for the case 

to be re-opened, or
alternatively, for a mistrial.
Don’t wait for the appeal.
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whether to re-open the trial and con-
tinue, or to declare a mistrial. For an
example of a trial judge declaring a
mistrial instead of re-opening and
considering the fresh evidence, see R.
v. Drysdale, 2011 CarswellOnt 10449,
2011 ONSC 5451 (Ont. S.C.J.), a deci-
sion of Justice Trotter (as a trial
judge). In that case, a booking video
came to light after conviction, show-
ing that the defendant was wearing
clothes that did not match those that
the perpetrator was wearing at the
time of the offences. Justice Trotter
said at paras. 27-29:

. . . I decided that a mistrial was the
only reasonable course of action in the
circumstances. The problem with con-
tinuing the trial was that I had already
made a very strong adverse finding of
credibility against Mr. Drysdale, one
that caused me to reject his evidence as
a whole. While it might have been the
intention of the Crown to adduce evi-
dence on whether the police would
have been able to see the distinctive
markings on Mr. Drysdale’s hoody in
the heat of the moment (and in view of
the lighting conditions early that

evening), this would not have impacted
directly on the specific adverse credibil-
ity finding I made.

The Crown also urged me to come to
the same conclusion about Mr.
Drysdale’s evidence and the case as a
whole by finding other reasons to dis-
believe his evidence. But this would be
an artificial and highly unsatisfactory
exercise because I was very clear about
what it was that caused me to disbelieve
Mr. Drysdale’s evidence. Any attempt to
re-build my credibility findings on a dif-
ferent footing would be disingenuous.
The reasoning process would have to
look something like this: “I said that the
hoody issue caused me to reject all of
Mr. Drysdale’s evidence, but what I real-
ly meant was that it was just one of the
many things that caused me to reject his
evidence.” This chain of reasoning
could not be relied upon as authentic.

Let me put it another way. If I were to
continue the trial and permit further
evidence to be called, short of finding
Mr. Drysdale not guilty on all counts (a
result I am not sure is warranted
either), he, along with reasonably

informed members of the public, would
always wonder whether my “new” con-
clusions and reasons were infected by
my prior adverse finding of credibility.
Whatever result I reached would always
be open to question. The only way to
address this issue in a manner that is
fair to both sides is to start all over
again.

See also R. v. Duro, 2018
CarswellOnt 607, 2018 ONSC 285
(Ont. S.C.J.)

Richard Litkowski has extensive
experience conducting criminal
appeals. He appears regularly at the
Ontario Court of Appeal and has
experience before the Supreme Court
of Canada. He practices with Hicks
Adams LLP in Toronto.

NOTE:
1 I am indebted to the panel at the

CLA Spring Conference in June 2019
consisting of Justice David Watt,
Breana Vandebeek and Janani
Shanmuganathan on a similar topic,
for providing the framework for this
brief article.
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There is no dispute that the now
common reliance on Step 6 of
Garofoli1—which permits the
reviewing court to view the
unredacted information to obtain
(ITO) to determine if it provides a
basis for its issuance— has made
search warrant challenges increas-
ingly difficult. Gone are the days
when the Crown would simply rely
on the unredacted portions of the
warrant to support their arguments
that the warrant should stand. The
reality for defence counsel is that to
support the warrant the Crown will
now rely on the ITO, which, because
of informer privilege, includes mate-
rial which the defence is not permit-
ted to view. Defence counsel are
now required to use the redacted
ITO and the judicial summary to
support their arguments quashing
the warrant. Despite the judicial
summary, defence counsel will most

likely be required to argue that there
was no basis to issue the warrant
without knowing much about the
heart of the grounds—the informa-
tion provided by the confidential
informant. Section 24(2) further
aggravates the problem because
counsel will likely have to demon-
strate “a taint of impropriety, or even
inattention to constitutional stan-
dards” on the part of the police for
the evidence to be excluded.2

Establishing a breach is particularly
daunting when a previously reliable
informant provides information that is
current, first-hand, corroborated in
some fashion, and provides grounds to
conclude that the illegal items will be
located at the place to be searched.
These situations will require demon-
strating a deliberate lie or “gross pat-
tern of omissions, mischaracterizations,
or other errors in an affidavit” that
together are “so egregious as to bolster

Wrenches
for the

Trenches
Fighting in the Dark:

The Basics of
Search Warrant Challenges

by Hussein Aly
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a finding of intentionality or incompe-
tence on the part of the affiant.”3 Such
conduct can “serve to undermine the
reliability of the affiant’s statements in
the ITO, including the information
attributed to the confidential
informer.”4

Successfully challenging a search
warrant despite the ITO appearing to
meet the Debot5 criteria is not impossi-
ble. For the most part, search warrants,
prior to excision, will be facially valid.
A sub-facial attack—one that “goes
behind the face of the ITO to challenge
the reliability of its content”6—will be
required to have inaccurate informa-
tion removed from the ITO and under-
mine the credibility of the affiant to the
point where everything they wrote in
an ITO is incredible and, therefore,
unreliable. This will only occur
through the obtaining of disclosure,
cross-examination, and defence investi-
gation regarding the informant.

I Appreciating How Vulnerable
the Search Warrant Process is
to Abuse

“There is no situation more fraught
with potential injustice and abuse of
the Court’s powers than an application
for an ex parte injunction.7 A search
warrant is obtained ex parte. Indeed,
“There are occasions mentioned in the
cases where the ‘source’ turned out to
be non-existent, wholly unreliable, or
had participated in an entrapment.” 8

Defence counsel cannot assume that
an affiant has complied with their obli-
gation to be “be full and frank but,
imperatively, candid, transparent and
free of guile or strategy.”9 Further,
counsel cannot assume that any mis-
conduct will be discovered and reme-
died by the Crown. Courts have stated
that “the Crown agent does not, howev-
er, have a duty to undertake a thor-
ough investigation into the investiga-
tive file”10. Even in the context of wire-
taps where the Criminal Code places
additional responsibilities on the
Crown, they are not required to con-
duct “an independent investigation of
the investigative file or meticulous

oversight to ensure that no material
facts are omitted.”11 Therefore, the
Crown will be unaware of major mis-
conducts. Additionally, even the affiant
of the ITO does not have to directly
consult informers or review informer
handler notes or otherwise investigate
information communicated to them by
other officers unless there is some evi-
dence that should have put them on
notice.12

Therefore, defence counsels are sole-
ly responsible for uncovering any lies,
errors, mischaracterization, and materi-
al omissions by an affiant.

II Obtain the Basic Disclosure
The disclosure process regarding a

Garofoli application has additional dif-
ficulties. Nonetheless, some issues
have already been addressed. There “is
no question that the accused is entitled
to disclosure of the supporting affi-
davit or ITO and any attached appen-
dices, subject to being edited for privi-
lege.”13 Further, all of the contents
within the investigative file must be
disclosed. The investigative file
includes all of the documents—the affi-
ant’s notes, notes of all officers who
investigated the tip, database checks
(CIPS, ECOPS, CPIC, FIR) photographs,
CI’s criminal record (when the exis-
tence of one is disclosable)—that the
affiant relied when drafting the ITO.
The investigative file can also include
the handler’s notes if they were viewed
by the affiant or if the affiant was the
actual confidential informant’s han-
dler.14

In addition, requests should be made
to obtain the police procedures regard-
ing the utilization of informants so
counsel can become aware of what
other forms of information pertaining
to the CI exists. These may lead to
additional disclosure motions.

III Fight for More Disclosure
Obtaining additional disclosure is

possible, but not automatic. Courts
have ruled that they will not engage in
“a form of random virtue testing of the
police.”15 Attempts to have courts

receive material outside of the inves-
tigative file and the material put before
the issuing justice based on specula-
tion that something may be wrong
have failed. Courts are “not required to
proceed with the disclosure motion on
the basis of an abstract theory of rele-
vance that has no foundation in the
evidence or anticipated evidence and
the positions of the parties, or based
on a legal argument that was doomed
inevitably to failure.”16

Disclosure of information outside of
the investigative file and the material
put before the issuing justice will only
be ordered if the defence can demon-
strate that there is a “reasonable possi-
bility”/ “reasonable likelihood” that the
requested material will assist the court
resolve a material issue on a Garofoli
hearing. The test is the same as the one
applied to determine leave to cross-
examine the affiant. The onus has been
described as a “relatively modest
onus.”17

An order for additional disclosure
will only be made if the disclosure is
relevant to the purpose of the hearing.
A Garofoli application empowers a
judge with the limited task of assessing
whether there “was at least some evi-
dence that might reasonably be
believed on the basis of which the
authorization could have issued.”18 It is
an error for the reviewing justice to
simply substitute their opinion for that
of the issuing justice. As a result, dur-
ing a search warrant challenge “the
existence of fraud, non-disclosure, mis-
leading evidence and new evidence are
all relevant, but, rather than being a
prerequisite to review, their sole
impact is to determine whether there
continues to be any basis for the deci-
sion of the authorizing judge.”19

Arguments in support of disclosure
need to be connected to these factors.

IV Challenge the Redactions and
Ensure the Judicial Summary is
Sufficient.

Often, much of the disclosure
received is heavily redacted. However,
redactions are subject to review by the
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trial judge. Counsel should reiterate
that redactions “should be kept to the
minimum necessary to protect the
informer’s identity.”20 It is the Crown
who bears the burden of justifying all
redactions of the ITO.21

Judicial summaries should at mini-
mum follow the list compiled in R. v.
Crevier.22 Submissions for a more
wholesome summary should keep in
mind that a “clearly, a well-crafted judi-
cial summary is essential if the accused
is to be in a position to mount a sub-
facial attack and exercise his or her
right to make full answer and
defence.23

V Scrutinize the Informer
Privilege Claim

For informer privilege to apply, a
court must first “be satisfied, on a bal-
ance of probabilities, that the individ-
ual concerned is indeed a confidential
informant.”24 The ITO itself can satisfy
this requirement. However, a simple
conclusionary statements that the
source is a “confidential” or a “regis-
tered source” is insufficient.25 When the
“ITO itself does not establish the exis-
tence of the privilege, the Crown
should be required to provide some
evidentiary materials establishing the
existence of the claimed privilege.”26

The need to provide “some evidentiary
materials establishing that the person,
in providing the information to the
police, was given some assurance of
confidentiality, or that the individual’s
relationship with the police was such
that confidentiality was inherently
coincident with the providing of infor-
mation.”27

VI Question whether the Claimed
CI is an Agent

Counsel should scrutinize the ITO
for evidence which supports the possi-
bility that the CI is in fact an agent. The
Crown cannot simply assert that the
informant is not an agent. Rather, the
ultimate determination of whether the
informant is an agent or CI is a ques-
tion of mixed fact and law that must be
determined by the trial judge. The dis-

tinction is extreme given that “no pro-
tection is afforded to a ‘source’ whose
conduct goes beyond the provision of
information and acts as an ‘agent
provocateur’ or is otherwise a material
witness to the crime”.28 The test for
agency is “would the exchange
between the informer and the accused
have taken place but for the induce-
ment of authorities”.29 If the claimed
informant is in fact an agent, informer
privilege no longer applies and the
agent’s identity must be revealed.30

A challenge to the status of the CI
can also lead to additional disclosure.
In R. v. Basios31, the trial judge conclud-
ed that the “reasonable
likelihood”/”reasonable possibility”
test had been met and disclosure of the
redacted handler’s notes was ordered
to assist the court with determining if
in fact the CI was an agent. The trial
judge ultimately concluded that several
“factors taken together suggest that the
claimed informant may not have been
simply buying drugs on his own but
rather may have been acting at the
implicit direction of the police for
money or other consideration.” 32

Obtaining a ruling that a confidential
informant was in fact an agent would
be ideal. However, even obtaining
additional disclosure before the court
is “useful in allowing the trial judge,
who is the only one (apart from the
Crown) who may view the original,
unredacted, privileged materials, to
independently “fact-check” or verify
the accuracy of the ITO and ensure
that the affiant provided full, fair and
frank disclosure of factual matters in
the ITO.”33

VII Apply to cross-examine the
Affiant & Sub-Affiants

The threshold for leave to cross-
examine the affiant is not a high one.
It is only limited by relevance. The
majority of the Court in Garofoli reject-
ed the notion that the defence must
establish prima facie proof of deliber-
ate falsehood or reckless disregard for
the truth before cross-examination will
be permitted because “[i]f this can be

made out ab extra, there is no need to
cross-examine.” The test is “whether
there is a reasonable likelihood that
the proposed cross-examination would
assist in determining whether the
grounds existed for the issuance of the
warrant. The defence is not required to
show that the cross-examination will
succeed in demonstrating that unrelia-
bility.”34

VIII Conduct your own
Investigation

In Barros,35 the Supreme Court con-
firmed that “the duty to protect and
enforce informer privilege rests on the
police, the Crown, and the courts”, and
that this duty is “extended to the
accused” except in cases of “inadver-
tent disclosure to defence counsel”.36

This being the case, the defence is not
“prohibited from attempting to identify
an informant for a lawful purpose and
by lawful means.”37 The reason is obvi-
ous: “discovery of the identity of a
source, and the circumstances under
which his or her information was
obtained by the police, may legitimate-
ly play a role in making out a full
answer and defence.”38 Importantly, the
court ruled that attempts made for the
sole purpose of forcing the Crown to
withdraw the charges are unlawful.39

Consequently, attempts to identify the
informant for the purposes of challeng-
ing a search warrant are permitted.
Therefore, an investigation conducted
for the purposes of mounting a sub-
facial attack on the warrant would not.
An example will best demonstrate

the utility of investigating the identity
of the informant. For instance, in sup-
port of a tracking warrant, an affiant
states that the accused address is
unknown. Subsequent defence investi-
gation establishes that the claimed CI
lives on the same street as the accused.
The defence investigation has now
opened a door to argue that the affiant
deliberately lied to establish the neces-
sity need to obtain the tracking war-
rant.
Similarly, the police claim to have

received a tip from a CI that the
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accused is selling drugs. The police
investigate and during observations the
accused is alleged to have conducted
two drug transaction with an unidenti-
fied male. A search warrant is
obtained. The accused is arrested prior
to the search warrant on his way to
meet an associate who had called the
accused to pay a debt. Through discus-
sions with the client, it is discovered
that he met the same associate at the
times he was observed allegedly
engaged in a drug transaction. The
defence investigation has now opened
the door for an evidence-based theory
that the associate was a police agent,
and that the affiant mischaracterized
the status of the associate within the
ITO. This theory will lead to more dis-
closure, leave to cross-examine, and a
hearing into the status of the claimed
CI. The defence investigation has
directly lead to a more complete chal-
lenge of the ITO.

Final Thoughts
For obvious reasons, Garofoli applica-

tions are frustrating. Despite all the hur-
dles, they can be won. The key is to put
as much material before the Court to
increase the chances that improper con-
duct will be uncovered. Additionally,
avoiding a trepidatious attitude towards
investigating the confidential source
will ensure that important information
is not missed. Anything less will be
unlikely to succeed.
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Charter s. 11(b) – Jordan frame-
work – presumptive ceilings –
youth matters – treatment of extra-
judicial sanctions in calculus

The existing Jordan framework and
presumptive ceilings set out therein
apply to youth justice proceedings
notwithstanding the recognized need
for enhanced timeliness – where
delay is below the presumptive ceil-
ing whether a case took “longer than
it reasonably should have” should be
assessed in the light of the accused’s
youth.
The court reaffirmed the special

significance of s. 11(b) for youth mat-
ters and set out a five-item rationale
for same but found no basis to
impose a different constitutional
yardstick to measure delay – the test
for delay below the ceiling affords the
necessary flexibility to consider case-
specific factors including the reduced
tolerance for delay in youth matters –
stays for delay below the ceiling will
be rare in the totality of cases, but
may be less rare in the smaller sample
of youth applications – Court empha-
sized the duty of all parties, including

the defence, to be proactive through-
out in moving proceedings forward –
resigned acquiescence will not do.
Delay resulting from failed attempts

at extrajudicial sanctions should be
treated on a case-by-case basis but
can reasonably be expected to be
attributed to the defence – when an
attempt at extrajudicial sanctions is
made the matter is effectively
removed from the court system and
placed on a different track – it is log-
ical that the clock would stop and
only restart if the matter ended up
back in the court system.

R. v. K.J.M., 2019 CarswellAlta 2416,
2019 CarswellAlta 2417, 2019 SCC 55
(S.C.C.); Moldaver J. (Wagner C.J.C.,
Gascon, Côté & Rowe JJ. concurring);
Abella & Brown JJ. (Karakatsanis &
Martin JJ. dissenting).

Charter s. 11(b) – Jordan frame-
work – presumptive ceilings – sen-
tencing – post-verdict delay

The court was tasked with deciding
whether the presumptive Jordan ceil-
ings included delay occasioned post-
verdict – Jordan examined the rele-
vant time frame for assessing delay as
the time between the laying of the
charge and conviction without any
consideration of the delay between
conviction and sentencing, had the
court intended the presumptive ceil-
ings to include post-verdict delay it
would not have fixed them by refer-
ence to the date of verdict – to
include post-verdict delay within the
bounds of the presumptive ceilings
would create significantly different
thresholds – to do so also ignores the
absence of the presumption of inno-
cence post-verdict and the differential
rights at issue – post-verdict delay
ought to be examined separately.
The quantum of the presumptive

ceiling applicable to post-verdict
delay is five months – the Jordan

analysis operates in the same manner,
and with the same qualifications, as
with respect to pre-verdict delay – the
five month ceiling applies to proceed-
ings in both Superior court and
provincial court – where an applica-
tion seeks to establish a breach of s.
11(b) based on post-verdict delay
below the presumptive ceiling the
court can look to the length of the
proceedings pre-verdict to assess
whether the case took “markedly”
longer than it reasonably should have
– the court left open the question of
the appropriate remedy for unreason-
able post-verdict delay but noted that
it may well be something short of a
stay.

R. v. Charley, 2019 CarswellOnt
14753, 2019 ONCA 726 (Ont. C.A.);
Doherty J.A. (Benotto & Huscroft con-
curring).

Charter s. 11(b) – Jordan frame-
work – presumptive ceilings – re-
election – preliminary inquiry –
provincial court

The issue before the court was
whether the 18- or 30-month pre-
sumptive ceiling should apply where
an accused re-elects to be tried in the
provincial court before the prelimi-
nary inquiry has been completed –
Jordan established an 18-month ceil-
ing for cases going to trial in provin-
cial court but held that the 30-month
ceiling applied to cases going to trial
in the provincial court after a prelim-
inary inquiry – the court therefore
concluded that where the re-election
occurs prior to the conclusion of a
preliminary hearing the 18-month
ceiling applies.
The court rejected the submission

that such cases should be assessed on
case-by-case basis to determine
whether the timing of the re-election
is late enough to justify imposing the
30-month ceiling as being antithetical
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to the Jordan objective of creating
bright line rules to bring predictabili-
ty to the analysis – the bright line
approach does not permit an accused
to re-elect his way into a shorter pre-
sumptive ceiling as a re-election to
provincial court requires Crown con-
sent, which, absent an express waiver,
should be withheld where re-election
risks s. 11(b) problems.

R. v. S., 2019 CarswellOnt 18779,
2019 ONCA 895 (Ont. C.A.); Paciocco
J.A. (Watt & Lauwers JJ.A. concurring).

Charter s. 11(i) – benefit of lesser
punishment – binary vs global
right – purposive analysis

Accused was convicted of historical
sexual offences – conditional sen-
tence did not exist at the time of the
offences, nor was it statutorily avail-
able at the time of sentencing – it was
an available sentence for a period of
time in between those two events –
trial judge imposed a conditional sen-
tence on the basis that s. 11(i) entitled
an offender to the least restrictive
punishment that existed at any point
in the relevant time frame.
Court concluded s. 11(i) conferred a

binary, not a global right to the bene-
fit of lesser punishment – binary right
compares punishments in place at
two set points in time, ie. time of
offence and time of sentencing –
global right compares all punish-
ments that existed between the two
set points.

Charter rights must be interpreted
purposively – rights must be liberally
interpreted within the bounds of their
purposes – adopting an interpretation
that is most favourable to the accused
is a principle of penal statutory inter-
pretation, not Charter interpretation –
a liberal purposive analysis is not syn-
onymous with a generous analysis.
Section 11(i) aims to balance the

rule of law with the principle of fair-

ness – persons who rely on the state
of the law and adopt the risk of
penalty by breaking it should not
later be subjected to the imposition of
a greater penalty than that which they
knowingly risked – likewise if the
penalty is reduced over time to reflect
contemporary views, it would be
unfair to impose a penalty that has
been expressly recognized as no
longer appropriate – a binary inter-
pretation of the right reflects this
rationale and links the potential pun-
ishments to the offender and the pro-
ceedings against him – a global inter-
pretation would allow for the imposi-
tion of a punishment that lacks any
temporal connection to the offending
conduct or societal views of same at
the time of sentencing
Section 11(i) confers a right to the

lesser of the punishment at the time
of the offence and the punishment at
the time of sentencing, not a right to
the lowest identifiable punishment
that ever applied since the offence
was committed – the conditional sen-
tence imposed by the trial judge was
not available at the time of the
offence or the time of sentencing and
was therefore erroneously imposed.

R. v. Poulin, 2019 CarswellQue
8570, 2019 CarswellQue 8571, 2019
SCC 47 (S.C.C.); Martin J. (Wagner
C.J.C., Moldaver & Côté JJ. concur-
ring); Karakatsanis J. (Abella & Brown
JJ. dissenting).

Proceeds of crime – seized prop-
erty – order for payment of legal
fees – fine in lieu of forfeiture –
presumption of innocence – access
to counsel

Section 462.37(3), the fine in lieu of
forfeiture provision seeks to ensure
that offenders don’t benefit from their
criminal behaviour – s. 462.34(4)
allows for the return of seized funds
to an offender for purposes of retain-

ing counsel – goal is to provide
access to counsel and giving meaning
to the presumption of innocence –
while judges have the ability to
impose a fine in lieu of forfeiture to
claw back monies released to pay an
offender’s legal fees, they should not
typically do so as it would undermine
the purpose of return of funds provi-
sion.
Imposing a fine in lieu of forfeiture

to claw back seized funds creates
unfairness by potentially subjecting
offenders to an unforeseen additional
penalty – knowledge of the possibili-
ty of the additional penalty may also
dissuade accuseds from accessing
counsel thus undermining the pre-
sumption of innocence – the return of
funds provision is a tightly controlled
benefit intended for a narrow catego-
ry of persons with demonstrated need
– a fundamental purpose of the crim-
inal justice system is to provide a fair
process to achieve just results, not to
extract maximum retribution at any
cost.
Imposing a fine in lieu of forfeiture

for monies released to pay legal fees
would be appropriate where the
offender misrepresented their finan-
cial situation in the application, mis-
used the funds or experienced a
change in financial circumstances
after receiving funds – in such situa-
tions a fine in lieu of forfeiture would
not be antithetical to the purpose of
the combined provisions and in fact
would align with the goal of ensuring
crime doesn’t pay – absent those cir-
cumstances, however, fine orders
should not be made.

R. v. Rafilovich, 2019 CarswellOnt
18190, 2019 CarswellOnt 18191, 2019
SCC 51 (S.C.C.); Martin J. (Abella,
Karakatsanis, Gascon, Brown & Rowe
JJ. concurring); (Wagner C.J.C.,
Moldaver & Côté JJ. dissenting in
part).
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I write this for the defence lawyers.
I know none of you has ever lost a
trial. I know that not one of you has
ever pled a client guilty. You saw this
book advertised and thought,
“Sentencing, what’s that?”
It may happen, however, that your

string of unmitigated successes might
one day hit a speed bump. It has hap-
pened to me. In fact, on a day on
which I had pled a client guilty to
possessing a bit too much cocaine, I
walked into my office and found a
copy of this book sitting on my desk
with a reminder that I had agreed to
write a review. It then occurred to me
that I would actually have to read the
book. No matter the calibre of the
authors, reading a book on sentenc-
ing is a daunting task. It just so hap-
pened that during the course of my
plea negotiations that morning, an
interesting issue arose about the com-
mencement of sentence when my
client was already serving a sentence
(that one wasn’t my fault). I thought it
would be a good test of the book to
see if it held the answer. It did. On
page 416.
On the way to finding the answer to

my question, I went through the
index and an interesting thing hap-
pened. I kept finding gems and
diverting down sideroads. I ended up
spending four hours reading section

after section. I learned a lot. Ms.
Robitaille and Ms. Winocur have done
the impossible and turned the forlorn
topic of sentencing into a page turn-
er. This book is academically sound
and, perhaps more importantly, full of
solid practical advice for the criminal
law practitioner.
For instance, the authors approach

the minefield of dangerous offenders
on serious academic footing and ana-
lyze not only the history of the
Supreme Court’s decision in R. v
Lyons, but also look to where litiga-
tion in this area is headed under R. v
Boutilier. In the same chapter, howev-
er, there is practical advice on how to
assert the position that the accused
should have a role in selecting the
psychiatrist to do the assessment and
point to case law supporting the idea
that a failure to have the accused
involved in the selection of the expert
can impinge a meaningful right to
silence.
Similarly, the chapter on the

Canadian Charter of Rights and
Freedoms as it relates to sentencing is
robust and addresses issues under ss.
7 and 11 as well as cruel and unusual
punishment. The authors take a his-
toric view of the jurisprudence and
rightfully assess the reluctance of the
Supreme Court to expand sentencing
protections at sentencing under the

Charter. Helpfully, however, the book
goes on to address remedies at the
sentencing stage for breaches that
might not otherwise result in any
form of satisfaction for the accused.
The book strikes a fine balance and
presents the law (especially the
jurisprudence flowing from
Nasogaluak) evenly between the
Crown and the defence.
In an era in which successive gov-

ernments have, by turn, introduced
mandatory minimum sentences, or
refused to repeal them, it falls to
criminal lawyers to seek to strike
down unconstitutional laws. It is a
steep climb. Fortunately, the authors
have provided a succinct roadmap to
addressing s. 1 of the Charter and
speak to the importance of creating
the right record before tilting at the
Oakes test.
If there is a theme to this book, it is

the combination of focused legal
analysis combined with practical
advice. The book is intuitively organ-
ized and easy to use. Each time I turn
to it, I find the answer to the question
plaguing me.

Sentencing also brings in experts
who have contributed to chapters on
dangerous offender hearings,
Indigenous sentencing, youth sen-
tencing, and appeals. The benefit of
their collective wisdom accrues to the
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Sentencing:
Principles and Practice

By Danielle Robitaille and Erin Winocur1

Review by Craig Bottomley
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REVIEW OF SENTENCING: PRINCIPLES AND PRACTICE BY DANIELLE ROBITAILLE AND ERIN WINOCUR

reader’s benefit. This is, perhaps,
most evident in the chapter on the
collateral consequences of sentencing
where the authors address issues of
immigration, civil, and family law
consequences. As criminal lawyers,
we are specialists in our own field,
but few of us can keep straight the
exact immigration consequences of a
guilty plea to serious criminality and
the impact of pre-sentence custody
on a client who is not yet a citizen.
This chapter addresses these issues
and does so in a straightforward and
easily accessible fashion.

The authors recognize that the
impact of a sentence does not end
once it is imposed. In thorough fash-
ion, the book goes on to address
issues that will confront the criminal
lawyer who gets retained after the
sentencing. Beyond simply dealing
with the appeal process, which they
do, the authors go so far as to address
record suspensions, procedure before
the Parole Board, and even the Royal
Prerogative of Mercy. It goes without
saying, perhaps, that the authors of
this book have been extraordinarily
thorough.

There is no stage of the criminal
justice process with a more direct
impact on your client than sentenc-
ing. Those armed with this book will
be in the best position to minimize
the impact of sentence and make a
positive impression on the court.

NOTE:
1 Danielle Robitaille and Erin

Winocur, Sentencing: Principles and
Practice (Toronto: Emond
Montgomery, 2019).

Available risk-free for 30 days
Online: store.thomsonreuters.ca  
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© 2019 Thomson Reuters Canada Limited
TR750838-NM

Order #  
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Turn to Defending Drinking, Drugs and Driving 
Cases 2019 as a guide on how to defend a client 
charged with a drinking, drugs, and driving 
offence. This practical book by prominent 
criminal defence lawyer Alan D. Gold offers 
advice on the entire process, including how to 
handle a phone call from the police station, 
factual issues to note, novel defences, the 
relevant law, and sentencing.

Topics addressed include the validity of 
the approved screening device test, proof 
of impairment, admissibility of blood and 
breathalyzer results, Charter defences, the 
concept of “care and control,” and sentencing. 
This publication also covers topics on the 
technical aspects of demands, breathalyzer 

New in this edition

all the legislative developments since the 
last edition, the most notable of which is 
the December 2018 repeal and replacement 

An Act to amend the Criminal Code 

(offences relating to conveyances) and to make 

author also provides a convenient concordance 
relating the new and enhanced offences with 
their repealed predecessors.

have taken place since the last edition have 
been incorporated into commentary revisions, 
including:

• R. v. Roberts
• R. v. Cyr-Langlois
• R. v. Gubbins

New Edition
Defending Drinking, Drugs and Driving Cases 2019
Alan D. Gold
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MEMBER
PROFILE

Jill Presser is a class act. She’s bril-
liant. She’s as stylish as it gets. Have
you seen her shoes?? She’s just. . .
classy. You know it. I know it. The only
person who looks confused and befud-
dled when I say nice things about Jill
Presser is Jill Presser. Rest assured, that
will be the last nice thing I say for the
balance of this profile!!

QUESTIONS

Finish the Sentence

1. If I never went to law school . . .
I would have become a theatre direc-
tor.

2. If I could change careers tomor-
row, I would become . . . a law profes-
sor.

3. If I win 10 million dollars . . . I will
buy an apartment in New York so I can
spend more time with my daughter
who lives there (while maintaining
Toronto as my primary residence),
complete a doctorate in law, and start a
foundation to advocate for human
rights and civil liberties in the face of
artificial intelligence. After you buy an
apartment in New York, you’re going to
have enough money for an ice cream.
Not good ice cream either.

4. If I could appoint the next Chief
Justice of Canada it would be . . .
Canadian philosopher Charles Taylor
(not a lawyer or judge). So, just to be
clear, not Liberian war criminal
Charles Taylor.

5. Christine Baranski . . . will play me
in the movie based on my life. First of
all, I love everything she’s ever done.
Second, you are not having a 67-year-
old portray you!

6. Jack Black . . . will play my love
interest in the movie. We have to talk.

7. Prime Minister Trudeau . . . is mak-
ing a serious and overdue effort to
address climate change and First
Nations reconciliation. Probably have
that sorted by the summer.

8. Canada’s next Prime Minister . . . is
hopefully a woman who lasts in office.
The record to beat is 4.5 months.

9. If I could pick one injustice to
undo it would be . . . separation of
families by U.S. immigration authori-
ties.

10. If I could solve one issue it would
be . . . the threat to human liberty
posed by artificial intelligence. Human
intelligence is also pretty scary.

11. If I could represent/defend a his-
torical figure it would be . . . Louis Riel.

12. If I was to be executed, my last
meal would be . . . Kosher Chinese.
We’ll schedule the execution for
December 25.

13. My greatest regret in life is . . .
not spending more time with my kids
when they were little. I remember mine
throwing up on me a lot.

14. Boy I really screwed up when . . .
I tried to argue with Justice Doherty in
court. You’re damned if you do, you’re
damned if you don’t. I once saw him
pull out a co-panellist’s beating heart
at a CLA conference so. . . you probably
fared better.

15. My hero is . . . David Bowie.

Jill

Presser

by Craig Bottomley

City/Town: Toronto

Year of Call: 1997

Photo courtesy of Shane Gray.
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16. My favourite section of the
Criminal Code is . . . s. 686(1)(a). Sure,
but watch out for 686(1)(b). Are you
enjoying my relatable humour?

17. If I could legalize an activity it
would be . . . driving while rummaging
in my purse, applying lipstick, and
drinking coffee. Sounds legal to me.

18. If I could criminalize an activity it
would be . . . snoring. I’d be executed.

19. Most people don’t know that . . .
I have family in Kentucky. This is
shocking.

20. The strangest thing I have eaten
is . . . alligator soup. Take away my
rocket ship. Take away my hoop. But
don’t take away my. . .

21. I really embarrassed myself when
. . . I was at a red-carpet event at TIFF
and was so starstruck by Jude Law, that
I literally walked into him. What’s Jack
Black going to say??

22. My pet peeve is . . . my husband
and daughters leaving their shoes lying
around the house. Send those jerks to
Kentucky!

23. The toughest challenge in my life
has been . . . balancing being a crimi-
nal defence lawyer with being a mom.

24. If I could be reincarnated, I
would come back as . . . Ru Paul. Well,
that’s what everyone says.

25. I am afraid of . . . getting into an
argument with Justice Doherty in
Court. Soon they’ll replace him with AI
. . . and you still be scared.

26. I believe in . . . the Charter. Speak
it from the mountain!

27. In high school I was a . . . brown-
er and a competitive debater. This story
checks out.

28. In undergrad I was a . . . brown-
er and an habitue of the Montreal café
scene.

29. In law school I was a . . . brown-
er with cool shoes and accessories

30. If my dog could speak s/he
would say . . . “Say . . . any chance I
could get in on some of that Kosher
Chinese?” And also, “that brit milah
went a bit far.”

31. Legal Aid Ontario needs to . . .
adequately fund the criminal defence
bar so that women can afford to stay in
the practice (and, of course, so that
regular folks can get legal assistance).

Choices

1. Stella Artois or Molson Canadian?
Dry vodka martini with lots of olives.

2. Grilled rib eye or grilled tofu?
Tofu, my daughters are vegan. I blame
the parents.

3. Alfa Romeo or Mercedes Benz?
Alfa Romeo.

4. Romantic or Hunter/Provider?
Why choose?

5. Out late and sleep in or in bed by
10 and up at 6? Best factums are writ-
ten after midnight.

6. Armani or Old Navy? Old Armani.
This is a very specific answer.

7. James Bond or Lara Croft? Always
the rocker chick (unless it is the Daniel
Craig Bond). Just anyone named Craig
is cool, right?

8. Hockey or soccer? Soccer — Forza
Italia! You just made all of the Italian
members love you.

9. Classical music or classic rock?
Classic rock.

10. Superman or Wonder Woman?
Always the rocker chick.

11. Blended or Single Malt? Dry
vodka martini with lots of olives. Just
try the whiskey!

12. Manolo or Crocs? Fluevogs. I just
Googled this. They are admittedly
amazing. I also just discovered they
make men’s shoes.

13. Plasma or LCD? Don’t care. I real-
ly have to delete this question!

14. Apple or IBM? IBM.

15. The Globe and Mail or The
National Post? G&M.

16. Lease or Finance? Finance.

17. Starbucks or Tim Horton’s? Yes,
please.

18. Yoga or Treadmill? Both. Mostly
treadmill.

19. 30 days’ jail or two-year condi-
tional sentence? Appeal. HA! This
might be the best answer we’ve ever
had.

20. Dog or cat? I have a cat now but
want a dog too. You can have mine.
Might want to hide that fancy shoe col-
lection.
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21. Canoe or Speedboat? Speedboat.

22. Muskoka cottage or condo in
Florida? Weekend place in Stratford,
Ontario.

23. Star Wars or Star Trek? Both. I’m
sorry, I can’t hear you over the intense
beating of my heart.

24. Prime Minister Doug Ford or 5
years of recession? She left this one
blank. Some things don’t bare contem-
plating.

25. Cash-paying drunk-driving case
or legal aid murder appeal? Wait, is the
question which I’d prefer or which I
tend to end up doing? Everyone else
has answered as if they were defending
it! Like everyone. Ever. You’re essential-
ly confessing to murder.

26. Flowers or chocolate? Both.

27. Pinot Noir or Chardonnay? Dry
vodka martini with lots of olives. You
are nothing if not consistent.

28. Android or iPhone? Blackberry
Android, yes really, Blackberry. You
and Obama are the only ones left.

29. Drunk or stoned? Did I mention I
really, really like drinking martinis?
You may have.

30. Naughty or nice? Wouldn’t you
like to know! Well, yes. That’s why we
asked.

Favourites:

1. Guitarist: Eric Clapton. Correct.

2. Poet: Anna Akhmatova.

3. Author (Fiction): Virginia Woolf.
I’m afraid of her.

4. Author (Non-Fiction): Yuval Noah
Harrari.

5. Prime Minister: Pierre Trudeau
(see answer above re the Charter).

6. City Tel Aviv with New York and
Toronto tied for close seconds.

7. Lawyer: Portia. Her fashion sense
was questionable, but probably neces-
sary.

8. Judge: Marc Rosenberg. I have
never felt so comfortable with someone
disagreeing with me as when I stood in
his Court.

9. Journalist: Kirk Makin.

10. Chef/Restaurant: Joso’s.

11. Hotel: The Peninsula in Hong
Kong.

12. Theme park: The Ex.

13. Park: Trinity Bellwoods.

14. Canadian: Leonard Cohen.

15. Sports team: Azzuri.

16. Travel destination: Venice.

17. Thrill-seeking activity: Getting
into an argument in court with Justice
Doherty. You should do something
safer, like bull fighting.

18. Police force: Scotland Yard. It’s
the accent. Don’t be fooled.

19. Movie: The old Cecil B. DeMille
The Ten Commandments.

20. Actor: Brilliant Canadian stage
actor Ben Carlson. How are you this
hip??

21. Band: Neil Young and Crazy
Horse.

22. Song: “Hallelujah” by Leonard
Cohen. But you don’t really care for
music, do ya?

23. Intoxicant Dry vodka martini
with lots of olives. Have you ever tried
anything else?

24. Supreme Court of Canada deci-
sion Reference re Section 94(2) of the
Motor Vehicle Act (British Columbia).

25. Hobby: Running and theatre-
going.

26. Political party: it’s a secret ballot,
darnit, Ladies and gentleman, Yosemite
Sam has spoken.

27. Ontario Premier: Kathleen
Wynne.

28. Historical figure: Moses.

29. Attorney General: Ian Scott.

30. Crown Attorney: Leslie Paine.
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